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Abstract

Around the world many survivors of so-called ‘historical’ abuses persist in seeking truth and
justice decades after rights violations have been perpetrated. Recognising that prolonged
impunity may cause victims’ suffering to intensify over time, the United Nations Committee
Against Torture stated in its General Comment No. 3 that victims of torture or ill-treatment
must be enabled to access comprehensive redress regardless of when the violation occurred.
However, it seems far from settled in international human rights law that there is a substantive
right to redress for torture or ill-treatment regardless of when in the past the violation occurred.
In cases before several international human rights treaty bodies (and domestic courts), claims
concerning ‘historical’ rights violations have been rejected on the basis that the adjudicating
body does not have temporal jurisdiction or, if temporal jurisdiction is not in issue, because the
claimant is guilty of ‘delay’. This article proposes that a focus on the dignity of survivors could
enable the international human rights treaty bodies and other actors to recognise the existence
of a ‘continuing situation’ of torture or ill-treatment where impunity for the initial substantive
violation is prolonged. Such an understanding could provide the doctrinal basis for recognising
a substantive right to redress for torture or ill-treatment even where the initial torture or ill-
treatment occurred prior to the coming into force of the relevant treaty obligation, and
indefinitely. The article illustrates its arguments using the case study of impunity for the
systematic abuse of girls and women in Ireland’s Magdalene Laundries.
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1 Introduction

Around the world, survivors and their families frequently go to great lengths to pursue truth
and justice regarding grave and systematic human rights violations perpetrated decades in the
past.! Their efforts demonstrate that the human impact of so-called ‘historical’ abuse does not
necessarily dissipate over time. In its General Comment No. 3, the United Nations Committee
against Torture (CAT) acknowledges that the effects of torture or ill-treatment may intensify
in the absence of redress.”? Nonetheless, survivors of so-called ‘historical’ torture or ill-
treatment routinely face bureaucratic and procedural barriers to obtaining redress through
domestic legal mechanisms.?

Dinah Shelton has noted that many high profile ‘historical injustices’ involve
systematic abuses which do not fit ‘the remedial paradigm of individual perpetrator, individual
victim and proven quantifiable losses’.* Shelton contends that the nature of such abuses may
‘pose formidable obstacles to reparations, especially when coupled with procedural barriers
like statutes of limitations and the principle against non-retroactivity of law’.> Where redress
is unavailable through ordinary domestic legal procedures, survivors are forced to rely on the
political will of governments to address their claims on an ad hoc basis. State responses to
‘historical” abuses have varied widely.®

Shelton has argued that ‘public interest in human rights, the rule of law, and legal
certainty suggests the need to develop a framework to determine the legitimacy and modality

! Consider, for example, the efforts of survivors of institutional child abuse to bring about inquiries in countries
such as Australia, Canada, Ireland, Norway, the United Kingdom and the United States of America: see ‘The
Age of Inquiry: A global mapping of institutional abuse inquiries’,
http://www.lib.latrobe.edu.au/research/ageofinquiry/index.html (accessed 2 December 2018). See also, for
example, the discussion in Walker (2013), p. 115 of the ‘long and tangled history of silence, denial, evasion, and
compromised reparations attempts in the case of women sexually enslaved in military brothels run by the
Japanese Army in World War II” and the ‘continuing pursuit by African Americans of redress for slavery or for
Jim Crow legal discrimination and segregation’. See also the discussion in Shelton (2003), p. 292 of claims
brought against Germany by victims of World War II injuries and ‘recent or current claims includ[ing] those of
Native Americans in the United States and Canada, aboriginal peoples in Australia and New Zealand, diamond
miners and other victims of apartheid in South Africa, and the families of disappeared persons in Latin America
and North Africa’.

2 United Nations (UN) Committee Against Torture (CAT) General Comment No. 3, ‘Implementation of article
14 by States parties’ (13 December 2012), UN Doc. CAT/C/GC/3 (hereafter: CAT General Comment No. 3),
para. 40: ‘For many victims, passage of time does not attenuate the harm and in some cases the harm may
increase as a result of post-traumatic stress that requires medical, psychological and social support, which is
often inaccessible to those who have not received redress’.

3 State authorities may refuse to acknowledge complaints for reasons such as the absence of domestic legislation
explicitly outlawing the abuse at the time that it occurred, the fact that the conduct was supported or sanctioned
by the state in the past, or the notion that the conduct falls to be judged by the standards of a ‘different time’.
Investigations may be refused on the basis of the anticipated or presumed difficulties of investigating ‘historical’
events. Criminal prosecutions may be precluded by the statutory limitation of criminal liability or defendants’
arguments that they cannot be guaranteed a fair trial due to the passage of time. Survivors may not be able to
access the civil courts due to statutory limitation periods and rules against ‘delay’, and governments may in turn
use the absence of court judgments as a reason to avoid acknowledging any wrongdoing. See for example
Maeve O’Rourke, ‘Justice for Magdalenes Research NGO Submission to the UN Committee Against Torture in
respect of Ireland (for the session)’ (July 2017),
https://tbinternet.ohchr.org/Treaties/CAT/Shared%20Documents/IRL/INT _CAT_CSS_IRL 27974 E.pdf
(accessed 2 December 2018) (hereafter O’Rourke/JFMR (2017) and the discussion in Sect. 4 regarding the
obstacles facing survivors of Ireland’s Magdalene Laundries.

4 Shelton (2003), p. 291.
3 Ibid.
¢ See McAlinden (2013), p. 189; Shelton (2003), pp. 297-302.




of responding to reparations claims for historical injustice.”” This article is an attempt to
respond, albeit in a limited way, to that challenge.

In this article I propose that dignity-based reasoning could enable the international
human rights treaty bodies and other human rights actors to identify the existence of a
‘continuing situation’ of torture or ill-treatment in circumstances of prolonged impunity. I
argue that conceptualising torture and ill-treatment in this way could provide the basis for
developing a substantive right to redress for torture and ill-treatment regardless of when in the
past the initial violation occurred. In its focus on dignity, this article draws on the extensive
jurisprudence and academic commentary identifying the concept of dignity as both the
foundation of the rule against torture and ill-treatment in international human rights law and a
key tool for the norm’s interpretation.®

Section 2 of the article explores the current international doctrinal approach to the right
to redress for torture or ill-treatment perpetrated in past decades including prior to entry into
force of the relevant treaty prohibition in respect of a state (‘pre-ratification’ torture or ill-
treatment, for short). Section 2 notes that the CAT appears to recognise a substantive right to
redress for torture and ill-treatment regardless of when in the past the torture or ill-treatment
occurred. I argue that elements of the CAT’s reasoning, although responsive to survivors’ lived
experience, seem to sit uneasily with the international law doctrine of non-retroactivity of treaty
obligations and the other human rights treaty bodies’ jurisprudence. I contend that instead of
the CAT’s current focus on the ‘continuing effects’ of impunity, conceptualising torture or ill-
treatment as a ‘continuing situation’ for as long as redress is denied could provide the basis for
recognising a substantive right to redress for torture or ill-treatment regardless of when in the
past the violation(s) occurred.

Section 3 of the article analyses the human experience of impunity for torture or ill-
treatment from a dignity-based perspective. This section draws heavily on Margaret Urban
Walker’s theory that redress for human rights abuse is fundamentally concerned with
‘reciprocal accountability relations’—in other words, individuals’ moral standing in relation to
each other.’ T argue that state actions that render a victim of torture or ill-treatment powerless
to obtain redress may interfere with dignity sufficiently to constitute ill-treatment, and further
that the continuum of powerlessness experienced and the concrete impact of impunity on the
personality may demonstrate the existence of a ‘continuing situation’ of torture or ill-treatment.
Section 3 undertakes this analysis by reference to a framework of criteria for a ‘continuing
situation’ gleaned from the international human rights treaty bodies’ recognition of enforced
disappearance as the prototypical continuing act.

Section 4 of the article applies the theoretical argument developed in Sect. 3 to a case
study: that of the ongoing absence of accountability for the abuse of thousands of girls and
women in Ireland’s ‘Magdalene Laundries’. Since 2011, the CAT has repeatedly stated that
survivors of Magdalene Laundries are entitled to comprehensive redress under the Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (UNCAT),
despite the fact that Ireland ratified the UNCAT after all of the relevant institutions had ceased
operating.

7 Ibid.

8 See for example UN Human Rights Committee (HRC) General Comment No. 20, ‘Article 7 (Prohibition of
torture, or other cruel, inhuman or degrading treatment or punishment)’ (10 March 1992), UN Doc.
HRI/GEN/1/Rev 9 (Vol. 1), para. 2; Tyrer v. United Kingdom (1979—1980) 2 EHRR 1, para. 33; Bouyid v.
Belgium (2016) 62 EHRR 32, para. 81; Furman v. Georgia 408 US 238 (1972); Kindler v. Canada [1991] 2
SCR 779 (albeit obiter); S v. Makwanyane and Anor 1995 (3) SA 391 (CC); Life Imprisonment case 45
BVerfGE 187 (21 June 1977); S v. Dodo 2001 (3) SA 6 (CC), para. 38; Vinter v. UK (2016) 63 EHRR 1;
Carozza (2008), p. 936; Nowak (2005), p. 678; Byk (2014), p. 366; Feldman (1999), p. 690.

% Walker (2013).



2 Current Approach to Redress for ‘Historical’ Torture or Ill-treatment

2.1 The CAT’s Approach

The CAT’s General Comment No. 3 declares that ‘States parties shall ensure that all victims
of torture or ill-treatment, regardless of when the violation occurred or whether it was carried
out by or with the acquiescence of a former regime, are able to access their rights to remedy
and to obtain redress’.!® According to this statement, the CAT understands the right to redress
for torture or ill-treatment to exist from the date that torture or ill-treatment is initially
perpetrated until the date that redress is afforded, without exception.

In both 2011 and 2017, the CAT made numerous recommendations to Ireland regarding
its history of systemic, church-related institutional abuses during the twentieth century.!! The
Committee paid particular attention to the incarceration and forced labour of thousands of girls
and women in Magdalene Laundries between 1922 and 1996!2 and included its
recommendations on this topic in the periodic reporting ‘follow-up’ procedure on both
occasions.!®> The CAT recommended that the Irish state establish thorough and impartial
investigations into all alleged abuses in the Magdalene Laundries; prosecute perpetrators where
appropriate; and ensure that survivors obtain redress, including an enforceable right to
compensation and as full rehabilitation as possible.!* Notably, Ireland ratified the UNCAT on
11 April 2002, years after the last Magdalene Laundry in Ireland closed and decades after the
closure of the majority of the institutions.'?

The CAT’s judgment in Gerasimov v. Kazakhstan'® in 2012 appears to confirm the
Committee’s position that there is a right to redress even for torture or ill-treatment perpetrated
prior to the Committee gaining jurisdiction over a state’s actions. In Gerasimov, the CAT found
violations of Article 1 in conjunction with Article 2 UNCAT, and Articles 12, 13 and 14
UNCAT, notwithstanding that the torture complained of occurred prior to Kazakhstan’s
declaration of the Committee’s competence under Article 22 of the Convention. On the
preliminary question of temporality, the CAT held that it ‘can examine alleged violations of

19 Tbid., para. 40 (emphasis added).

' CAT, ‘Concluding Observations on the initial report of Ireland’ (17 June 2011), UN Doc. CAT/C/IRL/CO/1,
paras. 20-21, concerning reformatory and industrial schools and Magdalene Laundries; CAT, ‘Concluding
Observations on the second periodic report of Ireland’ (31 August 2017), UN Doc. CAT/C/IRL/CO/2, paras.
23-30, concerning reformatory and industrial schools, Magdalene Laundries, Mother and Baby Homes, forced
and illegal adoptions and symphysiotomy (surgical division of a pelvic joint during or in advance of childbirth).

12 CAT, ‘Concluding Observations on the initial report of Ireland’ (17 June 2011), UN Doc. CAT/C/IRL/CO/1,
para. 21; CAT, ‘Concluding Observations on the second periodic report of Ireland’ (31 August 2017), UN Doc.
CAT/C/IRL/CO/2, paras. 25-26.

13 CAT, ‘Concluding Observations on the initial report of Ireland’ (17 June 2011), UN Doc. CAT/C/IRL/CO/1,
para. 33; CAT, ‘Concluding Observations on the second periodic report of Ireland’ (31 August 2017), UN Doc.
CAT/C/IRL/CO/2, para. 37.

4 CAT, ‘Concluding Observations on the initial report of Ireland’ (17 June 2011), UN Doc. CAT/C/IRL/CO/1,
para. 21; CAT, ‘Concluding Observations on the second periodic report of Ireland’ (31 August 2017), UN Doc.
CAT/C/IRL/CO/2, paras. 25-26.

15 Treland, ‘Report of the Inter-Departmental Committee to establish the facts of State involvement with the
Magdalen Laundries’ (2013), ch. 3, www.justice.ie/en/JELR/Pages/MagdalenRpt2013 (accessed 2 December
2018).

16 CAT, Gerasimov v. Kazakhstan, Communication No. 433/2010 (24 May 2012), UN Doc.
CAT/C/48/D/433/2010.




the Convention which occurred before a State party’s recognition of the Committee’s
competence under article 22 if the effects of these violations continued after the declaration,
and if the effects constitute in themselves a violation of the Convention’.!” The Committee
found that, due to the state authorities’ decision following the Article 22 declaration not to open
a criminal investigation, ‘the State party’s failure to fulfil its obligations to investigate the
complainant’s allegations and to provide him with redress continued after the State party
recognized the Committee’s competence’.!® Therefore, it was held, the CAT had jurisdiction
over the entire complaint.

Gerasimov v. Kazakhstan is one of only three published decisions of the CAT on the
issue of temporal jurisdiction, and it is the only one of those in which the Committee exercised
jurisdiction to decide whether pre-declaration treatment amounted to torture or ill-treatment
and whether the right to redress had been violated.!” It is thus fair to say that the CAT’s
recognition of a right to redress for pre-ratification or pre-declaration torture or ill-treatment is
still at a fledgling stage. However, the CAT’s Concluding Observations on Ireland’s periodic
reports in 2011 and 2017 demonstrate that even if the Committee’s approach to the right to
redress is at an early stage, it is being steadily applied in practice.

The CAT has not provided particularly detailed reasoning to explain its recognition of
a right to redress for torture or ill-treatment that occurred prior to ratification of the UNCAT
and indefinitely. To the extent that General Comment No. 3 provides a rationale for the CAT’s
approach, it is that victims or survivors of torture or ill-treatment continue to suffer ‘harm’ and
that the ‘effects’ of their treatment are continuous.?’ General Comment No. 3 acknowledges
that ‘[fJor many victims, passage of time does not attenuate the harm and in some cases the
harm may increase as a result of post-traumatic stress that requires medical, psychological and
social support, which is often inaccessible to those who have not received redress’.?! The
General Comment also refers to ‘the continuous nature of the effects of torture’.?? The CAT’s
decision in Gerasimov, meanwhile, focuses on the continuing ‘effects’ of torture or ill-
treatment.

17 Ibid., para. 11.2.
'8 Ibid.

19 The first of the CAT’s decisions concerning temporality, 44 v. Azerbaijan, Communication No. 247/2004 (25
November 2005), UN Doc. CAT/C/35/D/247/2004 rejected the complaint as inadmissible on the grounds that it
had been litigated before the ECtHR. In its most recent decision regarding temporality, NZ v. Kazakhstan,
Communication No. 495/2012 (28 November 2014), UN Doc. CAT/C/35/D/495/2012, the CAT decided the
issue of whether or not the state’s investigation of pre-declaration allegations of torture in police custody had
violated Arts. 12 and 13 of the Convention (it found no violation). However, the CAT held that it lacked
temporal jurisdiction to decide whether or not the alleged pre-declaration conditions of pre-trial detention
amounted to ill-treatment in violation of the Convention. The CAT’s reasoning for declining jurisdiction was
that ‘the allegations relate to events that took place before the State party made a declaration under article 22 of
the Convention and do not appear to have been raised at any point before the domestic authorities’ (para. 12.2).
NZ appears to undermine the CAT’s previous decision in Gerasimov that it had jurisdiction to assess whether
pre-declaration conduct contributed to, or amounted to, a substantive violation of the anti-torture norm. NZ is
perhaps distinguishable because the substantive complaint had not been raised at the domestic level and was
therefore inadmissible for a reason other than lack of temporal jurisdiction. An additional difference between the
substantive complaints in Gerasimov and NZ is that, in Gerasimov, the state did not contest the medical
evidence of the complainant’s injuries ((n. 16), para. 12.2). However, the contradiction between NZ and
Gerasimov may also signal a lack of clarity, and, perhaps, of confidence, in the CAT’s justification for the
position indicated in CAT General Comment No. 3 and Gerasimov that the right to redress applies regardless of
when in the past torture or ill-treatment occurred.

20 CAT General Comment No. 3, para. 40.
21 Ibid.
22 Ibid.



The next two subsections examine the consistency of the CAT’s approach with the
international law doctrine of non-retroactivity of treaty obligations and with the jurisprudence
of the United Nations Human Rights Committee (HRC), Inter-American Court of Human
Rights (IACtHR) and European Court of Human Rights (ECtHR).

2.2 Non-Retroactivity of Treaty Obligations

In international treaty law, insofar as temporal jurisdiction is concerned, there is a significant
difference between a ‘continuing situation’ of a treaty violation and the ‘continuing effects’ of
a treaty violation. This is the case even though, somewhat confusingly, the human rights treaty
bodies have found that either can amount to a ‘continuing violation’.

Article 28 of the Vienna Convention on the Law of Treaties (VCLT) provides that
‘[u]nless a different intention appears from the treaty or is otherwise established, its provisions
do not bind a party in relation to any act or fact which took place or any situation which ceased
to exist before the date of the entry into force of the treaty with respect to that party’.?* The
International Law Commission’s (ILC) Articles on State responsibility for internationally
wrongful acts explain that Article 28 VCLT imposes state responsibility for treaty violations
that form a ‘continuing act’ even if the act began prior to the treaty’s entry into force, while
Article 28 precludes state responsibility for violations prior to the treaty’s entry into force that
produced only ‘continuing effects’.?*

The right to redress is inextricably linked to the question of responsibility for a treaty
violation under Article 28 VCLT. Several of the human rights treaty bodies have confirmed
the perhaps self-evident principle that the right to redress depends upon the existence of a treaty
violation.?> Therefore, in order for the CAT to recognise a right to redress for pre-ratification
torture or ill-treatment, it must have the jurisdiction to find that torture or ill-treatment occurred.
Reliance only on the ‘continuing effects’ of pre-ratification violations of the UNCAT appears
to be insufficient to ground the CAT’s exercise of jurisdiction over substantive allegations of
pre-ratification torture or ill-treatment and thus its recognition of a right to redress for pre-
ratification torture or ill-treatment. In order to have the jurisdiction to recognise a right to
redress for pre-ratification torture or ill-treatment, it seems, the CAT would need to identify

23 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980), 1155
UNTS 331, Art. 28. According to Buyse, ‘[a]lthough ratification of this Convention is not universal, part of its
contents are considered to reflect international customary law. The same goes for the specific principle of non-
retroactivity: the customary rule of intertemporal law (a fact has to be examined according to the rules existing
at the time it occurred) logically entails this’: Buyse (2006), p. 65, fn 7 citing Shaw (2003), p. 429 and Greig
(2001).

24 The ILC Articles on State responsibility specify: ‘The breach of an international obligation by an act of a
State not having a continuing character occurs at the moment when the act is performed, even if its effects
continue’: International Law Commission (ILC), Articles on Responsibility of States for Internationally
Wrongful Acts, adopted in the Annual Report of the ILC on its Fifty-third Session (23 April-1 June and 2 July—
10 August 2001), A/56/10, ch. IV, endorsed by UNGA Res. 56/83 (12 December 2001), UN Doc. A/RES/58/63,
Art. 14 (Extension in time of the breach of an international obligation), para. 1. The ILC Articles specify further,
in Art. 14, para. 2: ‘The breach of an international obligation by an act of a State having a continuing character
extends over the entire period during which the act continues and remains not in conformity with the
international obligation’.

% In SE v. Argentina, the Human Rights Committee stated that ‘under article 2 [ICCPR] the right to a remedy
arises only after a violation of a Covenant right has been established’: HRC, SE v. Argentina, Communication
No. 275/1988 (26 March 1990), UN Doc. CCPR/C/38/D/275/1988, para. 5.3. In Janowiec v. Russia, the ECtHR
held that ‘the Convention imposes no specific obligation on the Contracting States to provide redress for wrongs
or damage caused prior to that date’: Janowiec v. Russia (2014) 58 EHRR 30, para. 130, citing Kopecky v.
Slovakia (2005) 41 EHRR 43, para. 38.



such violations as giving rise to a ‘continuing situation’ or ‘continuing act’ that persisted past
the date of the state’s ratification of the UNCAT.

2.3 Other Treaty Bodies’ Approaches

The temporality-focused jurisprudence of the IACtHR, HRC and ECtHR bears out the
distinction between a ‘continuing act’/‘continuing situation’ of a treaty violation that includes
pre-ratification elements, on the one hand, and the ‘continuing effects’ of a pre-ratification
violation that has ceased, on the other.

The following subsections discuss the jurisprudence of the IACtHR, HRC and ECtHR
concerning temporal jurisdiction in respect of both enforced disappearance and torture or ill-
treatment. The discussion shows that when the IACtHR and HRC recognise a ‘continuing
situation’ or ‘permanent act’ of a substantive treaty violation ranging from before until after
ratification, they adjudicate the entirety of the substantive violation including its pre-
ratification elements, and all obligations arising from it including redress. However, when the
ITACtHR, HRC and ECtHR recognise only ‘continuing effects’ of a pre-ratification substantive
violation that does not itself continue, the treaty bodies adjudicate only the effects (if they
amount in themselves to post-ratification treaty violations) and not the substantive pre-
ratification violation.

2.3.1 Enforced Disappearance Jurisprudence

The IACtHR, ECtHR and HRC have all recognised enforced disappearance to constitute a
‘continuing situation’.?® These treaty bodies’ recognition of enforced disappearance as a
‘continuing situation’ echoes the 1992 United Nations Declaration on the Protection of All
Persons from Enforced Disappearance.?’

In its 2011 General Comment, the Working Group on Enforced or Involuntary
Disappearances stated that ‘an enforced disappearance is a unique and consolidated act, and
not a combination of acts’, and as a result its adjudication ‘should not be fragmented’.?®
Referring to enforced disappearances that began before entry into force of the relevant treaty
obligations, the Working Group explained that ‘the fact that the disappearance continues after

26 See IACtHR, Case of Gomez Lund et al. (‘Guerrilha do Araguaia’) v. Brazil, Judgment of 24 November 2010
(Preliminary Objections, Merits, Reparations and Costs), Series C No. 219, para. 17; Varnava and others v.
Turkey, App. nos. 16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 16070/90, 16071/90, 16072/90 and
16073/90 (ECtHR, 18 September 2009), para. 148; HRC, S Jegatheeswara Sarma v. Sri Lanka, Communication
No. 950/2000 (16 July 2003), UN Doc. CCPR/C/78/D/950/2000, para. 6.2; also para. 9.1 onwards. See also
TIACtHR, Case of Velasquez Rodriguez v. Honduras, Judgment of 29 July 1988 (Merits), Series C No. 4 (1988),
(1989) 28 ILM 291, para. 155; IACtHR, Case of Chitay Nech et al. v. Guatemala, Jadgment of 25 May 2010
(Preliminary Objections, Merits, Reparations, and Costs), Series C No. 212, paras. 81, 87; IACtHR, Case of
Ibsen Cardenas and Ibsen Peria v. Bolivia, Judgment of 1 September 2010 (Merits, Reparations and Costs),
Series C No. 217, paras. 59-60). See further Working Group on Enforced or Involuntary Disappearances,
‘General Comment on Enforced Disappearance as a Continuous Crime’, in UN Human Rights Council, ‘Report
of the Working Group on Enforced or Involuntary Disappearances’ (26 January 2011), UN Doc. A/HRC/16/48,
preamble.

27 UN Declaration on the Protection of All Persons from Enforced Disappearances, UNGA Res. 47/133 (1
December 1992), UN Doc. A/RES/47/133. The Declaration provides in Art. 17(1) that ‘[a]cts constituting
enforced disappearance shall be considered a continuing offence as long as perpetrators continue to conceal the
fate and whereabouts of persons who have disappeared’.

28 Working Group on Enforced or Involuntary Disappearances, ‘General Comment on Enforced Disappearance
as a Continuous Crime’, in UN Human Rights Council, ‘Report of the Working Group on Enforced or
Involuntary Disappearances’ (26 January 2011), UN Doc. A/HRC/16/48, para. 3.



the entry into force or the acceptance of the jurisdiction gives the institution the competence
and jurisdiction to consider the act of enforced disappearance as a whole’.2° While the ECtHR
has a more limited understanding of its temporal jurisdiction than the Working Group,*° the
ITACtHR and HRC have both followed the Working Group’s approach to exercising jurisdiction
over enforced disappearances that began prior to ratification. These treaty bodies have
identified substantive treaty violations (including of the rule against torture and ill-treatment)
based on pre-ratification conduct that initiated or perpetuated an enforced disappearance.!

2.3.2 Torture or Ill-Treatment Jurisprudence

The approach of the IACtHR, HRC and ECtHR to temporal jurisdiction regarding torture and
ill-treatment is different. In contrast to enforced disappearance, the TACtHR, HRC and ECtHR
all appear to agree that torture and ill-treatment are, by definition, ‘instantaneous’ acts.

In Alfonso Martin del Campo-Dodd v. United Mexican States, the TACtHR held that
‘[e]ach act of torture is consummated or terminated within itself, the perpetration thereof not
extending over time’.’> The case law of the ECtHR and HRC conveys the same
understanding.’® Therefore, these treaty bodies understand torture and ill-treatment to be
incapable of constituting a ‘continuing situation’ and they refuse to exercise jurisdiction over
substantive allegations of pre-ratification torture or ill-treatment.*

Nonetheless, these treaty bodies recognise that procedural violations relating to alleged
pre-ratification torture or ill-treatment may continue past ratification and amount to ‘continuing

2 Ibid.

30 See, for example, Varnava and others v. Turkey, App. nos. 16064/90, 16065/90, 16066/90, 16068/90,
16069/90, 16070/90, 16071/90, 16072/90 and 16073/90 (ECtHR, 18 September 2009). Although in Varnava,
the ECtHR found that a disappearance gave rise to a ‘continuing situation’, the Court nonetheless refused to
adjudicate on aspects of the continuing situation which took place prior to Turkey’s recognition of the right of
individual petition to the Court in January 1987; it held that ‘any complaints by the applicants asserting the
responsibility of the Contracting State for factual events in 1974 are outside the Court’s temporal jurisdiction’
(para. 134). In effect, dividing up the ‘continuing situation’, the ECtHR in Varnava made findings only in
relation to the continuing procedural violations of Arts. 2 and 5 ECHR that had occurred since January 1987,
namely the ‘failure of the respondent State to provide for an effective investigation aimed at clarifying the fate
of the nine men who went missing in 1974’ (paras. 194, 208).

31 See, for example, HRC, Jegatheeswara Sarma v. Sri Lanka, Communication No. 950/2000 (16 July 2003),
UN Doc. CCPR/C/78/D/950/2000, para. 9.4; IACtHR, Case of Gomez Lund et al. (‘Guerrilha do Araguaia’) v.
Brazil, Judgment of 24 November 2010 (Preliminary Objections, Merits, Reparations and Costs), Series C No.
219, paras. 121, 125, 155.

32 JACtHR, Alfonso Martin del Campo-Dodd v. United Mexican States, Judgment of 3 September 2004
(Preliminary Objections), Series C No. 113, para. 78. See also IACtHR, Rio Negro Massacres v. Guatemala,
Judgment of 4 September 2012 (Preliminary objection, Merits, Reparations and Costs), Series C No. 250, para.
39; IACtHR, Moiwana Community v. Suriname, Judgment of 15 June 2005 (Preliminary Objections, Merits,
Reparations and Costs), Series C No. 145, para. 92.

33 See, for example, Mocanu v. Romania (2015) 60 EHRR 19, paras. 205-206; HRC, Singarasa v. Sri Lanka,
Communication No. 1033/2001 (21 July 2004), UN Doc. CCPR/C/81/D/1033/2001 (2004), paras. 3.5 and 6.5;
HRC, Kouidis v. Greece, Communication No. 1070/2002 (28 March 2006), UN Doc. CCPR/C/86/D/1070/2002,
para. 6.4.

34 See, for example, IACtHR, Garcia Lucero et al. v. Chile, Judgment of 28 August 2013 (Preliminary
Objection, Merits and Reparations), Series C No. 267, para. 37; IACtHR, Alfonso Martin del Campo-Dodd v.
United Mexican States, Judgment of 3 September 2004 (Preliminary Objections), Series C No. 113, para. 78;
TIACtHR, Rio Negro Massacres v. Guatemala, Judgment of 4 September 2012 (Preliminary objection, Merits,
Reparations and Costs), Series C No. 250, para. 39; Mocanu v. Romania (2015) 60 EHRR 19, paras. 205-206;
HRC, Singarasa v. Sri Lanka, Communication No. 1033/2001 (21 July 2004), UN Doc.
CCPR/C/81/D/1033/2001 (2004), paras. 3.5 and 6.5; HRC, Kouidis v. Greece, Communication No. 1070/2002
(28 March 2006), UN Doc. CCPR/C/86/D/1070/2002, para. 6.4.



violations’ of the relevant treaty.?> So, for example, the IACtHR has repeatedly held that it has
jurisdiction to adjudicate states’ post-ratification compliance with their procedural obligations
to investigate and to provide access to justice regarding alleged pre-ratification torture or ill-
treatment or extrajudicial killing.>® The IACtHR views the investigative obligation as having
arisen at the time of the pre-ratification acts and remained ‘pending’ at the date of ratification.?”
The Court has held that violations of Articles 8 and 25 of the American Convention on Human
Rights (ACHR)* can arise from ‘acts or omissions characterized as autonomous facts that
occurred when the Court acquired temporal competence’*® and ‘can constitute specific and
autonomous violations concerning denial of justice occurring after the recognition of the
Court’s jurisdiction’.*

In a set of recent judgments, the ECtHR also accepted that it has some jurisdiction
regarding states’ post-ratification compliance with their procedural obligations under Articles
2 and 3 of the European Convention on Human Rights (ECHR) to investigate alleged
‘instantaneous’ pre-ratification substantive violations of the Convention.*! In Silik v. Slovenia,
concerning a pre-ratification death, the Court held that ‘the procedural obligation to carry out
an effective investigation under art. 2 has evolved into a separate and autonomous duty’ and
‘it can be considered to be a detachable obligation arising out of art. 2 capable of binding the
state even when the death took place before the critical date’.*> The Court based its
characterisation of the procedural obligation as ‘autonomous’ and ‘detachable’ on the fact that
the investigative obligation arises whether or not the state is found responsible for a substantive
violation.*> The Court further held that the investigative obligation generally ‘binds the state
throughout the period in which the authorities can reasonably be expected to take measures

with an aim to elucidate the circumstances of death and establish responsibility for it’.**

35 The HRC appears not yet to have explicitly considered the question of whether there is a continuing
procedural obligation to investigate alleged or suspected pre-ratification torture or ill-treatment, which may be
adjudicated upon post-ratification. However, in Sankara v. Burkina Faso, Communication No. 1159/2003 (28
March 2006), UN Doc. CCPR/C/86/D/1159/2003, the HRC implied that there is such a continuing procedural
obligation in respect of pre-ratification extrajudicial killing by holding (at para. 12.2) that the state’s failure to
investigate amounted to inhuman treatment of the deceased’s family.

36 JACtHR, Moiwana Community v. Suriname, Judgment of 15 June 2005 (Preliminary Objections, Merits,
Reparations and Costs), Series C No. 145, para. 43; IACtHR, Rio Negro Massacres v. Guatemala, Judgment of
4 September 2012 (Preliminary objection, Merits, Reparations and Costs), Series C No. 250, para. 235;
TIACtHR, Garcia Lucero et al. v. Chile, Judgment of 28 August 2013 (Preliminary Objection, Merits and
Reparations), Series C No. 267, para. 39; IACtHR, Serrano-Cruz Sisters v. El Salvador, Judgment of 23
November 2004 (Preliminary Objections), Series C No. 118, para. 84.

37 1ACtHR, Moiwana Community v. Suriname, Judgment of 15 June 2005 (Preliminary Objections, Merits,
Reparations and Costs), Series C No. 145, para. 43; IACtHR, Rio Negro Massacres v. Guatemala, Judgment of
4 September 2012 (Preliminary objection, Merits, Reparations and Costs), Series C No. 250, para. 235.

38 American Convention on Human Rights (entered into force 18 July 1978), OAS Treaty Series No. 36,
reprinted in Basic Documents Pertaining to Human Rights in the Inter-American System, OEA/Ser L V/IL.82
Doc 6 Rev 1 at 25 (1992) (hereafter: ACHR), Arts. 8 (right to a fair trial), 25 (right to judicial protection).

3 JACtHR, Garcia Lucero v. Chile, Judgment of 28 August 2013 (Preliminary Objection, Merits and
Reparations), Series C No. 267, para. 39.

40 JACtHR, Serrano-Cruz Sisters v. El Salvador, Judgment of 23 November 2004 (Preliminary Objections),
Series C No. 118, para. 84.

4L Silih v. Slovenia (2009) 49 EHRR 37; Janowiec v. Russia (2014) 58 EHRR 30; Mocanu v. Romania (2015) 60
EHRR 19.

2 Silih v. Slovenia (2009) 49 EHRR 37, para. 159.
4 Ibid., para. 156.

4 1bid., para. 157, citing Brecknell v. United Kingdom (2008) 46 EHRR 42, paras. 6672 and Hackett v. United
Kingdom, App. no. 34698/04 (ECtHR, 10 May 2005).



The willingness of the ECtHR to recognise procedural ‘continuing violations’
regarding alleged pre-ratification ‘instantaneous’ substantive violations is more circumscribed
than that of the IACtHR, however. In Silih v. Slovenia, the ECtHR espoused a ‘genuine
connection’ test* that limits the Court’s jurisdiction over procedural obligations concerning
pre-ratification substantive violations to cases where (a) the alleged pre-ratification substantive
violation occurred not more than 10 years prior to ratification,*® and (b) ‘much of the
investigation [...] took place or ought to have taken place in the period following the entry into
force of the Convention’.*’ If these two criteria are not met, in exceptional circumstances the
‘genuine connection’ test may be satisfied by the ‘need to ensure the real and effective
protection of the guarantees and the underlying values of the Convention’.*® The ‘genuine
connection’ test was heavily criticised by a group of partly dissenting judges in the case of
Janowiec v. Russia, because it prevented the ECtHR from exercising jurisdiction over Russia’s
alleged failure following ratification of the Convention in 1998 to properly investigate the 1940
massacre of thousands of Polish prisoners of war.*

2.3.3 Redress for Pre-Ratification Torture or Ill-Treatment

Contrary to the CAT’s approach, therefore, the other treaty bodies do not recognise a right to
substantive redress for torture or ill-treatment perpetrated prior to the relevant treaty’s entry
into force.

The other treaty bodies recognise rights to an effective remedy and redress for the
procedural ‘continuing violations’.>® In fact, they have each also recognised that a failure to
investigate alleged pre-ratification substantive violations may, in certain circumstances,
amount to ill-treatment in itself.>! However, redress for post-ratification procedural violations
relating to pre-ratification torture or ill-treatment is not equivalent to the ‘comprehensive
reparative concept’ envisaged in the CAT’s General Comment No. 3,2 because such redress

4 Silih v. Slovenia (2009) 49 EHRR 37, paras. 161-63. See also Mocanu v. Romania (2015) 60 EHRR 19,
paras. 208-209.

4 Janowiec v. Russia (2014) 58 EHRR 30, para. 146.
47 1bid., para. 147.
48 Ibid., para. 149.

4 Janowiec v. Russia (2014) 58 EHRR 30, Concurring Opinion of Judge Zagrebelsky joined by Judges Rozakis,
Cabral Barreto, Spielmann and Sajo. The majority of the ECtHR held that 58 years between the ‘triggering’
event and ratification was ‘too long in absolute terms for a genuine connection to be established’ (para. 157);
that no real investigative steps had taken place since 1998, nor had any additional relevant evidence come to
light since 1998 (para. 159); and that the exception to the usual ‘genuine connection’ test, focusing on the need
to uphold Convention values, ‘cannot be applied to events which occurred prior to the adoption of the
Convention, on 4 November 1950’ (paras. 151, 160).

39 Mocanu v. Romania (2015) 60 EHRR 19, paras. 371-375; IACtHR, Garcia Lucero v. Chile, Judgment of 28
August 2013 (Preliminary Objection, Merits and Reparations), Series C No. 267, para. 230.

S JACtHR, Rio Negro Massacres v. Guatemala, Judgment of 4 September 2012 (Preliminary objection, Merits,
Reparations and Costs), Series C No. 250, paras. 238-244; IACtHR, Moiwana Community v. Suriname,
Judgment of 15 June 2005 (Preliminary Objections, Merits, Reparations and Costs), Series C No. 145, paras.
87-103; HRC, Sankara v. Burkina Faso, Communication No. 1159/2003 (28 March 2006), UN Doc.
CCPR/C/86/D/1159/2003, para. 12.2. The ECtHR has not followed the IACtHR and HRC in finding that the
failure to investigate, or account for, an alleged pre-ratification ‘instantaneous’ violation may amount to ill-
treatment in itself: Janowiec v. Russia (2014) 58 EHRR 30, paras. 178—186. However, in several other cases of
‘continuing situations’ of forced disappearance, the ECtHR has found that family members have been subjected
to ill-treatment on account of the authorities’ refusal to provide information about the fate of the disappeared
person: Cyprus v. Turkey (2002) 35 EHRR 30, para. 156; Varnava v. Turkey (2010) 50 EHRR 21, para. 138;
Kurt v. Turkey (1999) 27 EHRR 373; Bazorkina v. Russia (2008) 46 EHRR 15.

52 CAT General Comment No. 3, para. 2.
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does not respond specifically or comprehensively to the torture or ill-treatment that originally
occurred. To illustrate: in Garcia Lucero v. Chile,> the TACtHR held that it lacked jurisdiction
to adjudicate substantive allegations of political imprisonment, torture and exile before Chile’s
ratification of the ACHR (although the Court was content to assess whether Chile had violated
its procedural obligations to investigate and ensure access to justice following ratification). As
a result, the TACtHR held that it could ‘not rule on [...] the damage derived from the “political
imprisonment”, torture, and exile of Mr Garcia Lucero, in relation to either Mr Garcia Lucero
himself or to his family members, or the measures of reparation that might be satisfactory based
on these facts’.>* The Court also held that it could not order measures of rehabilitation, because
rehabilitation ‘could be related to facts that fall outside the temporal competence of the Court
and, therefore, regarding which the Court has not ruled’.>> The Court did not order any
measures to guarantee non-repetition either, contrary to its usual practice in cases of torture or
ill-treatment.>®

2.4 Time Limits for Complaints

Questions of temporal jurisdiction aside, the distinction between a ‘continuing situation’ of a
treaty violation and an ‘instantaneous’ treaty violation is also relevant to the longevity of the
right to redress for torture and ill-treatment.

In Mocanu v. Romania,”’ the ECtHR set out its position regarding the time limit for
complaints in respect of a ‘continuing situation’ of a Convention violation such as enforced
disappearance. The Court stated that ‘[i]n cases of a continuing situation, the period starts to
run afresh each day and it is in general only when that situation ends that the six-month period
actually starts to run’.’® In other words, according to the ECtHR, a ‘continuing situation’ of a
treaty violation carries with it an indefinite right to redress. By contrast, apart from the CAT,
none of the treaty bodies appears to have stated that there is an indefinite right to redress for
torture or ill-treatment. The ECtHR, Inter-American Commission on Human Rights
(TACmHR) and HRC all apply time limits to complaints under the anti-torture norm.>

It is worth noting, however, that in some cases the IACmHR and ECtHR have extended
the time limit for complaints regarding torture or ill-treatment on the basis of the violation’s
effects on the victim. In Garcia Lucero v. Chile,®® notwithstanding that 29 years had elapsed
since the torture complained of, the IACmHR held that the petition had been presented within
a reasonable time. The Commission found that ‘Mr Garcia was so severely tortured that he was
physically and psychologically incapacitated for work, he was unable to learn English despite
living in Great Britain for nearly 30 years, and his persistent efforts to secure compensation

33 JACtHR, Garcia Lucero v. Chile, Judgment of 28 August 2013 (Preliminary Objection, Merits and
Reparations), Series C No. 267.

>4 Ibid., para. 37.
55 Ibid., para. 230.

36 JACtHR, Gonzalez et al. (‘Cotton Field’) v. Mexico, Judgment of 16 November 2009 (Preliminary Objection,
Merits, Reparations, and Costs), Series C No. 205, paras. 502-543.

37 Mocanu v. Romania (2015) 60 EHRR 19.
38 Ibid, para. 261.

39 HRC, Rules of Procedure (11 January 2012), UN Doc. CCPR/C/3/Rev.10, Rule 96; ACHR, Art. 46(1);
TACmHR, Rules of Procedure (entered into force 1 August 2013), Art 32; IACmHR, Community of Rio Negro
of the Maya Indigenous People and its Members v. Guatemala, Report No. 13/08, Case 844-05 (Admissibility)
(5 March 2008), para. 88; Mocanu v. Romania (2015) 60 EHRR 19, paras. 262, 264.

% JACmHR, Leopoldo Garcia Lucero v. Chile, Report No. 58/05, Petition 350/02 (Admissibility) (12 October
2005).
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reveal his financial situation.”®! The Commission concluded that ‘it is not reasonable to require
a person under such circumstances to travel from United Kingdom to Chile and initiate a legal
action for reparations, when no person in the same situation as Mr Garcia has been
compensated as the result of a judicial decision’.

In Mocanu v. Romania,®® the ECtHR cited Garcia Lucero v. Chile,’* Rio Negro
Massacres v. Guatemala® and the CAT’s General Comment No. 3 in support of its finding
that a complaint was admissible under Article 3 ECHR 18 years after the alleged ill-treatment,
and despite the applicant waiting 11 years before lodging a criminal complaint. The ECtHR
acknowledged that the duty of diligence depends on the ‘circumstances of the case’®® and held
that ‘delay in lodging a complaint is not decisive where the authorities ought to have been
aware that an individual could have been subjected to ill-treatment—particularly in the case of
assault which occurs in the presence of police officers—as the authorities’ duty to investigate
arises even in the absence of an express complaint.’’

In Mocanu, the ECtHR concluded that ‘the applicant’s vulnerability and his feeling of
powerlessness, which he shared with numerous other victims who, like him, waited for many
years before lodging a complaint, amount to a plausible and acceptable explanation for his
inactivity from 1990 to 2001°.68

2.5 The Need for a New Approach

The discussion in the immediately preceding subsection demonstrates the treaty bodies’
recognition that the impact of torture or ill-treatment may not subside, even over numerous
decades, until redress is afforded. However, the current doctrinal position of several of the
treaty bodies regarding the right to redress for torture and ill-treatment does not adequately
reflect this recognition. The refusal of the treaty bodies other than the CAT to recognise a right
to redress for torture or ill-treatment regardless of when in the past it occurred fails to respond
effectively to the experiences of people who have suffered torture or ill-treatment in past
decades.

The above discussion makes clear that the formalistic approach of the ECtHR and
IACtHR to the temporality of the right to redress for torture and ill-treatment is driven by a
conceptualisation of torture and ill-treatment as ‘instantaneous’ by nature. Arguably, those
treaty bodies’ rationale for recognising continuing procedural obligations arising from pre-
ratification torture or ill-treatment—that the procedural obligations are ‘autonomous’, and
‘detachable’ from the question of whether torture or ill-treatment occurred—solidifies the
presumption that torture and ill-treatment are ‘instantaneous’, and vice versa. The notion that
both torture and ill-treatment are ‘instantaneous’ violations provides no ‘continuing situation’

6! Ibid., para. 48.
2 Tbid.
8 Mocanu v. Romania (2015) 60 EHRR 19.

% JACtHR, Garcia Lucero et al. v. Chile, Judgment of 28 August 2013 (Preliminary Objection, Merits and
Reparations), Series C No. 267.

% JACtHR, Rio Negro Massacres v. Guatemala, Judgment of 4 September 2012 (Preliminary objection, Merits,
Reparations and Costs), Series C No. 250.

% Mocanu v. Romania (2015) 60 EHRR 19, paras. 265-266.
%7 Ibid., para. 265.

% Ibid., para. 275. The Court accepted the applicant’s explanation that his ‘vulnerability’ stemmed from ‘the
deterioration in his health following the ill-treatment allegedly sustained’ and ‘the feeling of powerlessness
which he experienced on account of the large number of victims of the repression conducted by the security
forces and the judicial authorities’ failure to react in a prompt manner, capable of reassuring him and
encouraging him to come forward’ (see para. 273).
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to which the procedural obligations can attach, while the idea that the procedural obligations
are ‘autonomous’ makes irrelevant the question of whether a person has, in fact, experienced
torture or ill-treatment and what its impact has been.

The treaty bodies’ reliance on these two legal constructs (the instantaneity of torture
and ill-treatment, and the detachability of the procedural obligations under the anti-torture
norm) appears to have taken their focus away from, and prevented them from attaching proper
legal significance to, what they have at times in fact acknowledged in their jurisprudence. That
is, that torture and ill-treatment may continue to impact survivors after the initial acts of
perpetration have ceased, that survivors of so-called ‘historic’ torture or ill-treatment may
continue to require both procedural and substantive redress decades after the initial violations,
and that survivors may be rendered powerless by the absence of redress.

Using the remainder of this article I propose that the concept of a ‘continuing situation’
within the doctrine of ‘continuing violations’ provides a doctrinal avenue for the development
of a right to redress for pre-ratification torture or ill-treatment. Furthermore, the ECtHR’s
position that time limits for complaints do not run while a ‘continuing situation’ exists suggests
that conceptualising torture or ill-treatment as a ‘continuing situation’ in circumstances of
impunity would also enable recognition of an indefinite right to redress.

3 Torture or Ill-Treatment as a ‘Continuing Situation’

In this part of the article I argue that dignity-based reasoning could enable human rights actors
to understand an experience of torture or ill-treatment that is followed by impunity to constitute
a ‘continuing situation’ of torture or ill-treatment.

My conception of a dignity violation sufficient, in principle, to reach the minimum
threshold of severity or suffering required for a finding of ill-treatment is an interference with
a core aspect of the personality in respect of which a person is powerless. This conception
draws upon David Luban’s theory that the connection between torture or ill-treatment and
human dignity ‘lies in the fact that cruel practices assault basic aspects of the human
personality, and do so to deny the equal dignity of the victim’.%® Luban explains that the first
aspect of his conception of a dignity violation—an assault on a basic aspect of the human
personality—is concerned with ‘psychological integrity’.”? In other words, he contends, the
first aspect reflects ‘a personal and existential meaning of individual human dignity’.”! Luban
explains that the second aspect of his conception of a dignity violation—the denial of the equal
dignity of the victim—arises where a person is treated ‘as a lesser being than his fellows’,” or
‘subordinated’.”> My conception is further informed by the dignity-focused anti-torture
jurisprudence of the ECtHR and TACtHR, which provides a perspective similar to that of
Luban. Although these treaty bodies tend not to explicitly theorise their use of dignity, in some
of their dignity-focused anti-torture jurisprudence there is clear recognition of both the
interference with a core aspect of the personality and the person’s experience of
powerlessness.’

 Luban (2014), p. 447.

0 Ibid., p. 448.

" bid.

72 Luban (2014), pp. 447-448.
73 Ibid., p. 448.

74 See for example Bouyid v. Belgium (2016) 62 EHRR 32; Vinter v. United Kingdom (2016) 63 EHRR 1; VC v.
Slovakia (2014) 59 EHRR 29; IACtHR, Valentina Rosendo Cantu et al. v. Mexico, Judgment of 31 August 2010
(Preliminary Objections, Merits, Reparations and Costs), Series C No. 216.
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Prior to embarking on a dignity analysis of prolonged impunity for torture or ill-
treatment, however, it is worth scrutinising the notion that torture and ill-treatment are both
invariably ‘instantaneous’, by reference to existing anti-torture jurisprudence. The label
‘instantaneous’ suggests an understanding of torture and ill-treatment as acts of immediate
force (such as beatings, electric shocks or other forceful punishments), which are defined by
the way in which they are administered rather than how they are received or perceived, and not
as the cumulative product of various forms of conduct, or conditions, experienced over time.
When looked at in this way, the ‘instantaneous’ label is at odds with much of the treaty bodies’
jurisprudence regarding the types of conduct or ‘acts’ that are capable of meeting the minimum
threshold of severity under the anti-torture norm.

In some cases, the treaty bodies have factored the prolonged suffering experienced by
a person in the aftermath of particular conduct (and, indeed, the person’s projected further
suffering) into the decision regarding the nature of the conduct. For example, in Aydin v.
Turkey, the ECtHR held that a rape constituted torture, not just because of the circumstances
of the rape and the pain of forced penetration at the time of its occurrence, but also because
‘rape leaves deep psychological scars on the victim which do not respond to the passage of
time as quickly as other forms of physical and mental violence’.”® Indeed, the treaty bodies’
classic formulation of the factors which influence the relative threshold of severity in any given
case include the ‘effects’ of the treatment.”®

Furthermore, the treaty bodies have frequently recognised ill-treatment to arise from an
accumulation of conditions (including actions and omissions) over time, without pin-pointing
the ‘instant’ at which the conditions crystallised into an act of ill-treatment. Prison conditions
cases provide examples of this approach, as do the treaty bodies’ recognition of the ill-
treatment caused to family members by enforced disappearances.”” The ECtHR’s finding of
degrading treatment arising from the state’s failure to provide for the basic needs of an asylum
seeker in MSS v. Belgium and Greece'® is a further example.

The existing jurisprudence, therefore, undermines the presumption in the temporality
jurisprudence of the ECtHR and TACtHR that torture and ill-treatment are ‘instantaneous’ acts.
The treaty bodies have, in fact, recognised that torture or ill-treatment may constitute a
coalescing of various forms of conduct, several aspects of which could reach the minimum
threshold of severity, or which together have an impact on the person that reaches the relevant
minimum threshold of severity.

The dignity analysis in this section needs to be further prefaced, and indeed framed, by
a brief discussion of the nature of enforced disappearance. Enforced disappearances are
described by the Working Group on Enforced or Involuntary Disappearances as ‘prototypical

5 Aydin v. Turkey (1998) 25 EHRR 251, para. 83.

76 See for example Pretty v. United Kingdom (2002) 35 EHRR 1, para. 52; HRC, Antti Vuolanne v. Finland,
Communication No. 265/1987 (2 May 1989), UN Doc. CCPR/C/35/D/265/1987, para. 9.2; IACtHR, Bueno
Alves v. Argentina, Judgment of 11 May 2007 (Merits, Reparations and Costs), Series C No. 164, para. 83.

77 See for example HRC, del Carmen Almeida de Quinteros, Maria et al. v. Uruguay, Communication No.
107/1981 (21 July 1983), UN Doc. CCPR/C/OP/2; HRC, Bousroual v. Algeria, Communication No. 1085/2002
(15 March 2006), UN Doc. CCPR/C/86/D/1085/2002, para. 9.8; HRC, Sarma, Jegatheeswara v. Sri Lanka,
Communication No. 950/2000 (16 July 2003), UN Doc. CCPR/C/78/D/950/2000, para. 9.5; HRC, Natalia
Schedko v. Belarus, Communication No. 886/1999 (3 April 2004), UN Doc. CCPR/C/77/D/886/1999; HRC,
Mariam Sankara et al. v. Burkina Faso, Communication No. 1159/2003 (28 March 2006), UN Doc.
CCPR/C/86/D/1159/2003; IACtHR, Blake v. Guatemala, Judgment of 24 January 1998 (Merits), Series C No.
36; IACtHR, Goiburu et al. v. Paraguay, Judgment of 22 September 2006, Series C No. 153; Kurt v. Turkey
(1999) 27 EHRR 373; Gongadze v. Ukraine (2006) 43 EHRR 967; Bazorkina v. Russia (2008) 46 EHRR 15;
Yandiyev and others v. Russia, App. nos. 34541/06, 43811/06 and 1578/07 (ECtHR, 10 October 2013).

8 MSS v. Belgium and Greece (2011) 53 EHRR 2.
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continuous acts’.” On this basis, this article ought to consider whether and how torture or ill-
treatment followed by impunity could fit the mould that gives enforced disappearance its
continuing character.

In explaining what gives rise to a ‘continuing situation’ of enforced disappearance, the
treaty bodies place a particular focus on the lack of accountability for the state’s initiating
violation(s).8° Arguably, however, it is possible to discern not one but three key features of an
enforced disappearance as a ‘continuing situation’. One feature is, as mentioned, that what
perpetuates the ‘continuing situation’—its agreed-upon sine qua non—is the state’s ongoing
refusal or failure to account for the whereabouts or fate of the ‘disappeared’ person. A second
feature is that, as noted by the Working Group on Enforced or Involuntary Disappearances, the
‘continuing situation’ constitutes a coalescing into one ‘act’ or ‘situation’ of several human
rights violations.8! A third clear feature is that the ‘continuing situation’ is manifested
concretely by the ongoing physical ‘disappearance’ of the person.

The below subsections develop the argument that a dignity analysis could enable treaty
bodies and other human rights actors to view torture or ill-treatment as a ‘continuing situation’
in the absence of redress. The three features of a ‘continuing situation’ of enforced
disappearance mentioned above form the framework of the argument, as three key claims are
made:

First, Sect. 3.1 argues that the provision or otherwise of redress for torture or ill-
treatment is a question of accountability, and as such it has a fundamental impact on human
dignity and the personality because the absence of accountability interferes with a victim’s
moral status in relation to others. Framing redress for torture or ill-treatment in terms of
accountability reveals a major link with the ‘continuing situation’ of enforced disappearance
because the overall defining feature of an enforced disappearance is an ongoing failure of
accountability.

Second, Sect. 3.2 argues that a continuum of dignity violations sufficient to reach the
minimum threshold of severity occurs where survivors of torture or ill-treatment are rendered
powerless to obtain redress. The focus on powerlessness draws attention to the state’s conduct

7 Working Group on Enforced or Involuntary Disappearances, ‘General Comment on Enforced Disappearance
as a Continuous Crime’, in UN Human Rights Council, ‘Report of the Working Group on Enforced or
Involuntary Disappearances’ (26 January 2011), UN Doc. A/HRC/16/48, para. 1.

80 See Case of Gomez Lund et al. (‘Guerrilha do Araguaia’) v. Brazil, Judgment of 24 November 2010
(Preliminary Objections, Merits, Reparations and Costs), Series C No. 219, para. 17: ‘the act of disappearance
and execution commence with the deprivation of liberty of the person and the subsequent lack of information
regarding the whereabouts, and continues until the whereabouts of the disappeared person are made known and
the facts are ascertained’. See also Varnava and others v. Turkey, App. nos. 16064/90, 16065/90, 16066/90,
16068/90, 16069/90, 16070/90, 16071/90, 16072/90 and 16073/90 (ECtHR, 18 September 2009), para. 148: ‘A
disappearance is a distinct phenomenon, characterised by an ongoing situation of uncertainty and
unaccountability in which there is a lack of information or even a deliberate concealment and obfuscation of
what has occurred’. See further HRC, S Jegatheeswara Sarma v. Sri Lanka, Communication No. 950/2000 (16
July 2003), UN Doc. CCPR/C/78/D/950/2000, where the HRC viewed a disappearance as continuing on
account of the state’s ongoing refusal to provide information regarding the victim’s fate (para. 6.2, para. 9.1—
9.5).

81 See Working Group on Enforced or Involuntary Disappearances, ‘General Comment on Enforced
Disappearance as a Continuous Crime’, in UN Human Rights Council, ‘Report of the Working Group on
Enforced or Involuntary Disappearances’ (26 January 2011), UN Doc. A/HRC/16/48, para. 2: ‘Even though the
conduct violates several rights, including the right to recognition as a person before the law, the right to liberty
and security of the person and the right not to be subjected to torture or other cruel, inhuman or degrading
treatment or punishment and also violates or constitutes a grave threat to the right to life, the Working Group
considers that an enforced disappearance is a unique and consolidated act, and not a combination of acts. Even if
some aspects of the violation may have been completed before the entry into force of the relevant national or
international instrument, if other parts of the violation are still continuing, until such time as the victim’s fate or
whereabouts are established, the matter should be heard, and the act should not be fragmented.’
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in denying redress and also to the continuous context of powerlessness from the point of the
initial torture or ill-treatment until redress is ensured. Thus, an analogy may be drawn between
the coalescing of multiple violations into one ‘continuous act’ in a case of enforced
disappearance, and the continuum or ‘continuing situation’ of dignity violations where torture
or ill-treatment is followed by the denial of redress.

Third, Sect. 3.3 argues that the absence of redress for torture or ill-treatment may cause
continuing concrete interferences with core aspects of victims’ personalities, analogously to
the continuing concrete manifestation of a ‘continuing situation’ of enforced disappearance.

3.1 Dignity and Accountability

All five elements of redress outlined in the CAT’s General Comment No. 3 can be understood
as forms of accountability for torture or ill-treatment. The Preamble to the United Nations (UN)
Basic Principles and Guidelines,?? reflected in General Comment No. 3, recognises that ‘in
honouring the victims’ right to benefit from remedies and reparation, the international
community keeps faith with the plight of victims, survivors and future human generations and
reaffirms the international legal principles of accountability, justice and the rule of law’.®3
Academic commentators, too, have characterised measures of redress such as truth
commissions, rehabilitation, compensation and reparations as methods of achieving
accountability .4

Margaret Urban Walker argues that the recent shift in international human rights law
towards comprehensive redress and reparation demonstrates a concern that redress and
reparation should address the ‘moral relationship’ between victims and their community and
the ‘dignitary wounds’ inflicted by such violations.®> Walker contends that ‘what is at stake in
whether (adequate) reparations are offered is the recognition of a certain kind of relationship
and its implications’.%¢ She explains that redress and reparation are fundamentally concerned
with ‘reciprocal accountability relations’, which are core to ‘moral dignity’.%” Reciprocal
accountability connects individuals to each other by upholding standards of mutually
acceptable conduct; ‘it consists in suffering the demands of others on us to render accounts of
our conduct and, where our conduct is unexcused, accepting responsibility and in turn enjoying
the standing to make similar claims upon others’.3® Walker argues that enjoying the standing
to hold others to account, while being held to account oneself, demonstrates a person’s position
as a ‘participant with others under shared moral standards’.%’

The redress measures set out in the CAT’s General Comment No. 3 all communicate
to, and in respect of, the person who has been wronged that they are someone who is entitled
to make demands of others. Walker argues that since the purpose of redress is to restore
reciprocal accountability relations, redress must directly acknowledge ‘the reality and the
nature of the wrongs, the insult and the harm suffered by the victim in wrongful treatment, the
victim’s deservingness of repair as a matter of justice, and the responsibility of those offering

82 UN Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations
of International Human Rights Law and Serious Violations of International Humanitarian Law, UNGA Res.
60/147 (16 December 2005), UN Doc. A/RES/60/147.

8 Ibid., preamble.

8 Qlsen et al. (2012), pp. 342-343, 351.
85 Walker (2013).

% Ibid., p. 116.

87 Ibid.

% Tbid., p. 118.

% Tbid., p. 123.
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reparations to take up the demand of reparative justice’.”® This vision coheres with the CAT’s
statements in General Comment No. 3 that financial compensation is inadequate on its own,”!
that collective and administration programmes may not bar individual access to a remedy and
redress,’” and that ‘[f]ull redress cannot not be obtained if the obligations under articles 12 and
13 are not guaranteed’.”

Although Walker’s analysis does not single out torture or ill-treatment as a human
rights violation in respect of which the obligation to ensure accountability through redress
attracts particular dignitary force, arguably her notion of reciprocal accountability is
particularly relevant to the jus cogens norms of international human rights law. Walker’s theory
of reciprocal accountability relations is based on the idea that there are some shared norms,
which individuals expect to prompt an accounting and acknowledgement of wrongdoing to the
victim when they are breached.”* The application of this idea to the anti-torture norm is clear.
As a peremptory norm of international law,” the rule against torture and ill-treatment is a
particularly strong ‘norm for acceptable conduct’.”® What is more, the right to redress for
torture or ill-treatment is a particularly well-established ‘norm for acceptable response to
unacceptable conduct—conduct that has failed to observe mutually recognized norms’.”’

The human rights treaty bodies have drawn an explicit connection between
accountability for torture or ill-treatment and the existence of the right to freedom from torture
or ill-treatment, which is rooted in the notion of human dignity. The ECtHR first identified the
investigative obligation under Article 3 ECHR in Assenov v. Bulgaria®® and stated that, without
the investigative obligation ‘the general legal prohibition of torture and inhuman and degrading
treatment and punishment, despite its fundamental importance, would be ineffective in practice
and it would be possible in some cases for agents of the State to abuse the rights of those within
their control with virtual impunity’.”® This rationale is echoed in the jurisprudence of the
TACtHR.!% It recognises that the right to freedom from torture and ill-treatment is dependent
upon accountability for violations of the right, and that if accountability is denied to some
individuals, then the right does not exist in practice for them.

Framing redress for torture or ill-treatment in terms of accountability reveals a
significant connection with the overall defining feature of the ‘continuing situation’ of enforced

9 Ibid., p. 117.

%l CAT General Comment No. 3, para. 9.
92 Ibid., para. 20.

93 1bid., para. 23.

%4 Walker (2013), p. 121.

% See, for example, UN Committee Against Torture (CAT) General Comment No. 2, ‘Implementation of article
2 by States Parties’ (23 November 2007), UN Doc. CAT/C/GC/2, para. 1; Prosecutor v. Anto Furundzija (IT-
95-17/1-T), Trial Chamber Judgment, 10 December 1998, para. 153; IACtHR, Maritza Urrutia v. Guatemala,
Judgment of 27 November 2003 (Merits, Reparations and Costs), Series C No. 103, para. 112; Burgers and
Danelius (1988), p. 12. The UN Human Rights Committee states that the prohibition of cruel, inhuman or
degrading treatment or punishment also has jus cogens character under international law (see UN Human Rights
Committee (HRC) General Comment No. 24, ‘Issues Relating to Reservations Made Upon Ratification or
Accession to the Covenant or the Optional Protocols Thereto, or in Relation to Declarations under Article 41 of
the Covenant’ (4 November 1994), UN Doc. CCPR/C/21/Rev.1/Add.6, para. 8).

% Walker (2013), p. 117.

7 Ibid.

9B Assenov and Others v. Bulgaria (1999) 28 EHRR 652.

% 1bid., para. 102. See also, for example, Cestaro v. Italy, App. no. 6884/11 (ECtHR, 7 April 2015), para. 204.

100 See, for example, IACtHR, Veldsquez Rodriguez v. Honduras, Judgment of 29 July 1988 (Merits), Series C
No. 4 (1988), para. 166; IACtHR, Rio Negro Massacres v. Guatemala, Judgment of 4 September 2012
(Preliminary objection, Merits, Reparations and Costs), Series C No. 250, para. 261.
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disappearance: that is, an ongoing absence of accountability. Viewing redress from an
accountability perspective also brings into focus the treaty bodies’ existing jurisprudence
recognising impunity for gross human rights violations as a form of ill-treatment in itself.!°!
At the same time, an understanding of accountability as fundamental to human dignity calls
into question the coherence of the treaty bodies’ recognition of procedural obligations
regarding pre-ratification torture or ill-treatment, and not substantive redress obligations, on
the ground that it is irrelevant to the existence of the procedural obligations whether or not
torture or ill-treatment has actually occurred.

3.2 Impunity and Powerlessness

This subsection argues that a dignity violation sufficient, in principle, to reach the minimum
threshold of severity for a finding of torture or ill-treatment may arise where the state renders
a survivor of torture or ill-treatment powerless to obtain redress.

Walker’s notion of ‘moral vulnerability’ refers to the potential powerlessness of a
survivor of torture or ill-treatment to obtain an accounting for their experience. ‘Moral
vulnerability’, according to Walker, is ‘the potential for being exposed to the insult and
additional injury, when we perceive ourselves wronged, of having our standing to call others
to account denied, dismissed, or ignored in ways that call our very status as full participants
into question’.!92 Walker explains that when accountability is denied, ‘the potential for moral
diminishment, erasure, exclusion, or abandonment by whatever community the victim appeals
to for validation is realized’ as the denial communicates to the victim: “You are in no position
to make demands on us’.'% Walker recalls P.F. Strawson’s notion that, where individuals who
see themselves as full participants in accountability relations do not see others as ‘eligible and
competent participants’,'% they are viewing these others with an ‘objective attitude’.!% In other
words, Walker explains, they are viewing the other as ‘an object to be controlled or managed,
not a participant in reciprocal accounting’.!%

That a victim’s powerlessness to obtain accountability demonstrates their inequality
was acknowledged by the IACtHR in Moiwana Community v. Suriname,'®” where the Court
found impunity to constitute a violation of the right to humane treatment under Article 5
ACHR. The Court acknowledged that the ‘long-standing absence of effective remedies [...]
has even convinced the community members that the State actively discriminates against
them’.!% The Court further cited the evidence of victims who stated that ‘compared to others
in the country [...] we do not have the same rights in Suriname’, and that there was ‘insufficient
support of the idea [...] that the Maroons deserve the same type of legal protection in the
country’.!%

Walker suggests that the wronged person may be denied an accounting and thus

subjected to a further ‘moral wound’ because others ‘might not see what the victim has suffered

101 See the case law referenced above n. 51.
102 Walker (2013), p. 124.

103 Ibid.

104 Thid., p. 118.

105 Ibid., citing Strawson (1968).

196 Walker (2013), p. 118.

07 TACtHR, Moiwana Community v. Suriname, Judgment of 15 June 2005 (Preliminary Objections, Merits,
Reparations and Costs), Series C No. 145.

108 Ibid., para. 94.

199 Tbid.
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as wrong because they blame the victim or do not believe him’.!'% Alternatively, others ‘might
not recognize that the victim is entitled to call the offender to account, perhaps because the
victim is negligible or despised or the offender is powerful or esteemed’, or they ‘might think
that this is, after all, the lot of a woman, a servant, or a person of lower caste’.!!!

Walker’s conceptualisation of ‘moral vulnerability’ invites consideration of the many
different, and multi-layered, reasons why survivors of torture or ill-treatment may be rendered
powerless to obtain redress. As discussed in Sect. 2.3, human rights treaty bodies have
acknowledged many forms of powerlessness that may prevent a survivor of torture or ill-
treatment from obtaining redress. The challenge and opportunity presented by dignity-based
reasoning is to recognise how and when this powerlessness is imposed upon survivors by the
continuing acts and omissions of the state, rather than understanding powerlessness simply to
be the leftover effect on the person of a previous, ‘instantaneous’, act of torture or ill-treatment.

The CAT’s General Comment No. 3 lists a range of state conduct which can prevent
survivors of torture or ill-treatment from obtaining redress.''? In Mocanu v. Romania,'"? the
ECtHR explicitly recognised the state’s behaviour as the cause of the applicant’s powerlessness
to seek any form of redress for over a decade. In Janowiec v. Russia, the partly dissenting
judges pressed the point that for over 40 years the relatives of those massacred had been
prevented from seeking redress because of the state’s denial of responsibility, blocking of any
procedural steps, and maintaining of secrecy over its records.!!'* The partly dissenting judges
lamented the majority’s decision to allow the time limit established as part of the Silik ‘genuine
connection’ test to run in such circumstances. James Gallen has noted in relation to ‘historical
abuse’ that victims ‘may not have pursued litigation [...] in the reasonable belief that the
conduct under which they were abused was legal and endorsed by the State’.!!3

In Garcia Lucero v. Chile, the IACtHR acknowledged that the author’s physical and
psychological ill-health and state of poverty, resulting from his torture, prevented him for
decades from initiating legal action to claim reparations.!'® The CAT, in General Comment
No. 3, has also noted that ‘the associated stigma, and the physical, psychological and other
related effects of torture or ill-treatment’ can act as obstacles to survivors’ ability to obtain
redress.!!” If one questions what situational vulnerabilities might be at play in these situations,

110 Walker (2013), p. 121.
1 Ibid.

12 CAT General Comment No. 3, para. 38: ‘Specific obstacles that impede the enjoyment of the right to redress
and prevent effective implementation of article 14 include, but are not limited to: inadequate national
legislation, discrimination with regard to accessing complaints and investigation mechanisms and procedures for
remedy and redress; inadequate measures for securing the custody of alleged perpetrators, State secrecy laws,
evidential burdens and procedural requirements that interfere with the determination of the right to redress;
statutes of limitations, amnesties and immunities; [and] the failure to provide sufficient legal aid and protection
measures for victims and witnesses.’

3 Mocanu v. Romania (2015) 60 EHRR 19.

14 Janowiec v. Russia (2014) 58 EHRR 30, Joint partly dissenting Opinion of Judges Ziemele, De Gaetano,
Laffranque and Keller, para. OIV-28.

115 Gallen (2016), p. 109.
116 See text to n. 61 and n. 62.

7 CAT General Comment No. 3, para. 38. See further Sveaass (2013), pp. 8-9: ‘[...] alternative ways of
obtaining redress are very important, because after all, how many victims of torture will ever make it to court
[...] Standing up for your rights, and presenting complaints and stories about torture to the authorities in the
country where torture has taken place is not only often dangerous, but something most people will have serious
difficulties in doing so. For the many who have worked clinically with torture survivors, this is quite evident.
Torture will very often reduce the capacity and the energy to deal with this part of the trauma, and most people
will need a good psychosocial support system and one that they can be confident of, to want to raise such cases
in the first place [...]
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it appears that the survivor’s state of health and/or poverty, or sense of stigmatisation, has not
been caused solely by the initial act(s) of torture or ill-treatment and is not the only reason for
their powerlessness. Rather, the state’s failure to provide measures of redress (including
accountability) emerges as a cause of the person’s powerlessness.

The above discussion of the situational powerlessness experienced by torture or ill-
treatment survivors who cannot obtain redress allows several arguments to be made in favour
of conceptualising torture or ill-treatment as a ‘continuing situation’ in the absence of redress.
First, it is clear that the state has the power, and chooses whether or not to exercise its power,
to afford redress to survivors of torture or ill-treatment. Second, where a person has
experienced torture or ill-treatment, by definition they have been placed in a position of
powerlessness by the state’s conduct. This context heightens the risk of a further dignity
interference, and—as Walker argues—establishes a need for redress to restore ‘reciprocal
accountability relations’.!'® Arguably, it requires the treaty bodies and courts to be particularly
sensitive to whether the state’s exercise of its power following the initial torture or ill-treatment
is causing further powerlessness or is ameliorating powerlessness. These two arguments
support a third: that domestic laws and international procedural rules that assume the need for
time limits and rules against ‘delay’ in the bringing of complaints in order to avoid ‘stale
claims’, and to guarantee ‘legal certainty’ for alleged perpetrators,'! fail to reflect that the time
it takes to complain may be—and appears to be often—due to the continued exercise of power
by the state over the torture or ill-treatment survivor, rendering them unable to obtain redress.

Turning to the enforced disappearance analogy, it is possible to make a fourth
argument: the state’s denial of redress for torture or ill-treatment can be recognised as conduct
that from a dignity perspective has a similar character to the initial torture or ill-treatment in its
interference with a core aspect of the personality and its exploitation and engendering of
powerlessness.!'?° Therefore, analogously to enforced disappearance, torture or ill-treatment
and the subsequent denial of redress could be understood in the words of the Working Group
on Enforced or Involuntary Disappearances as ‘a unique and consolidated act, and not a

Persons subjected to serious human rights violations have many reasons not to believe in the legal system in
the state where the violations have taken place in addition to the lack of money, support, or self-confidence
needed to raise one’s own rights in a judicial setting. Legal aid is more often than not unavailable or often
involves a very lengthy and complicated procedure. The wheels of justice turn slowly, with a high risk of
retraumatization and lack of significant outcomes. Redress should not be dependent on the victim taking his or
her case to court. The lack of available effective legal mechanisms, or the person’s own choice nof to pursue
legal justice, should not prevent anyone from being able to access their right to redress through other means.’

118 See Walker (2013), pp. 123—124: ‘It is because the victim’s standing to require accountability can be in
question that acknowledgement of wrong and responsibility is crucial in constituting reparations. It is the clarity
and adequacy of that acknowledgment that resolves the question in favour of the victim’s standing as a full
participant with others under shared moral standards and one whose sound claims concerning wrong and redress
require respectful attention.’

19 In Stubbings v. United Kingdom (1997) 23 EHRR 213 the ECtHR stated at para. 51: ‘It is noteworthy that
limitation periods in personal injury cases are a common feature of the domestic legal systems of the
Contracting States. They serve several important purposes, namely to ensure legal certainty and finality, protect
potential defendants from stale claims which might be difficult to counter and prevent the injustice which might
arise if courts were required to decide upon events which took place in the distant past on the basis of evidence
which might have become unreliable and incomplete because of the passage of time.’

120 Walker highlights that ‘[i]n cases where reparations are at issue, victims of grave and usually massive
wrongs have typically suffered persistent denial and exclusion from relations of reciprocal accountability, both
in the event of the wrongdoing and often in its genesis and aftermath [emphasis added]’: Walker (2013), p. 112.
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combination of acts[,] [e]ven if some aspects of the violation may have been completed before

the entry into force of the relevant national or international instrument’.!?!

3.3 Concrete Manifestation of the ‘Continuing Situation’

In cases of enforced disappearance, the ‘continuing situation’ manifests concretely in the
continued ‘disappearance’ of the person as the denial of accountability prevents them from
being traced. Impunity for torture or ill-treatment may also cause victims to continue to have
concrete experiences of many of the core aspects of the initial violation(s). When viewed from
the victim’s perspective rather than from the perspective of the actor responsible for inflicting
torture or ill-treatment, the physical pain of torture or ill-treatment and the psychological
experience of torture or ill-treatment appear capable of persisting and perhaps even increasing
in intensity while redress is denied. As mentioned at the outset of the article, the CAT
recognises this fact in its General Comment No. 3.

Nimisha Patel explains how the manner and harms of torture may translate directly into
the survivor’s psychological experiences in its aftermath.!??> She notes, for example, that the
‘feeling of powerlessness [experienced during torture and prolonged detention] increases the
sense of personal vulnerability, shattering any belief in one’s capacity to protect oneself, or
beliefs in a safe and predictable world’.!?* Having suffered torture, Patel explains, ‘[v]ictims
often feel they have completely lost any hope or belief in their ability to have any control in
their lives, or the lives of family members, including the ability to protect themselves and loved

121 Working Group on Enforced or Involuntary Disappearances, ‘General Comment on Enforced Disappearance
as a Continuous Crime’, in UN Human Rights Council, ‘Report of the Working Group on Enforced or
Involuntary Disappearances’ (26 January 2011), UN Doc. A/HRC/16/48, para. 2.

122 Nimisha Patel, ‘Amicus Curiae Brief Presented to the Inter-American Court of Human Rights in the Case of
Mr Leopoldo Garcia Lucero et al v. Chile (Case No. 12.519)’ (26 March 2013), p. 4, stating that ‘The impact of
torture can be devastating, and its psychological health consequences can be severe, complex and enduring in
the long term, in some cases for many years after the torture’. Patel further states, at p. 5: ‘Physical health
problems related to torture have been widely documented and can include health problems affecting various
systems, including neurological, cardiovascular, musculoskeletal, digestive, genitourinary and gastrointestinal
systems, in addition to chronic pain [...]

Psychological health problems include pain; hyperarousal (manifesting in irritability, disturbed sleep,
difficulty concentrating, hypersensitivity to noise, exaggerated startle response, and hypervigilance); suspicion
and intense fear and mistrust of others; hearing voices; anger and irritability; anxiety and panic; sleeping
difficulties (including nightmares, insomnia, and early morning and frequent wakening); intrusive phenomena
(including nightmares related to torture experiences, vivid memories, and intrusive thoughts and images related
to the torture experiences); helplessness, hopelessness and despair; profound guilt, grief and shame and feelings
of humiliation; loss of interest in life and the future; loss of pleasure in previously enjoyable activities;
depressed mood; numbing or restricted range of affect or emotional ability; passivity and learned helplessness;
fatigue and loss of energy; disturbance of appetite; poor concentration; memory impairment; dissociation and
detachment from others and withdrawal from other people (which can often lead to intense isolation and
exacerbation of psychological health difficulties); avoidance of thoughts, people or situations which remind the
person of their torture experiences; avoidance of crowds, enclosed spaces and public transport; sexual
difficulties; relationship difficulties (in existing relationships or in forming new relationships which can also
compound isolation, psychological health difficulties and the ability to care for oneself in the absence of social
support); suicidal ideation and intent; self-neglect or poor self-care; obsessive thoughts and compulsive
behaviours related to bodily functions and safety (e.g. in the person’s home); substance misuse (such as of
alcohol or illegal drugs which can further compound the psychological health difficulties noted above);
difficulties in everyday functioning; and existential crises. Impaired functioning can also impact on the
individual’s livelihood, their autonomy, self-esteem, their relationships with others and their general well-
being.’

123 Nimisha Patel, ‘Amicus Curiae Brief Presented to the Inter-American Court of Human Rights in the Case of
Mr Leopoldo Garcia Lucero et al v. Chile (Case No. 12.519)’ (26 March 2013), p. 6.
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ones from harm’.'?* The ‘systematic attack on the psyche and the body’ that Patel argues occurs
during torture may follow victims in the aftermath, causing ‘what many victims describe as a
sense of total disintegration (at the bodily, emotional, interpersonal and existential levels), and
feeling that they lost all sense of coherence and of who they are and what their struggles and
their lives are worth’.!2> Nora Sveaass argues that ‘[m]any victims of torture may in fact be
considered as persons with disabilities, given the serious psychological and physical problems
they encounter’.!26

Some psychologists have argued that it is not just the absence of individual clinical
therapeutic interventions that perpetuates the harm initiated by torture or ill-treatment but also
the absence of ‘justice’. For example, Sveaass and Lavik find that ‘when truth and justice do
not exist in a society’, this ‘increases the risk of psychological distortion such as
misinterpretation of reality, denial, suspiciousness, frustration, aggressive acts, depression,
anxiety, guilt feelings, and apathy’.'?” They explain that when ‘lies and denials are
institutionalised’ and there is ‘no disclosure of those behind the atrocities’, this creates a
situation where ‘the reality experienced is denied [...] and psychological reactions such as
feelings of worthlessness and disempowerment, as well as even cognitive distortions, may
follow’.'?® They state, further, that ‘[w]hen the past is covered up or “reinvented”, the prospect
of a clear future is endangered’ and that ‘the feeling of constant fright and lack of security
continues [...] There may be strong feelings of vulnerability. There is no place to turn for
protection’.!?” Sveaass and Lavik contend that the following ‘justice and reconciliation’
measures are crucial for the psychological rehabilitation of survivors of gross human rights
violations: truth disclosure, sanctions against perpetrators, compensation, and the
‘reinterpretation of history’.!3?

Patel, too, argues that ‘[i]Jmpunity may intensify the torture victim’s powerlessness,
guilt and shame, further silencing them, leaving some in a state of psychological wounded
paralysis’.!3! She maintains that ‘[i]mpunity also perpetuates the stigma in society against
victims of torture and their families, further marginalising them, creating a context lacking in
safety, where victims and their families are afraid to speak out and are silenced’.!3?

In a similar vein to Patel’s assessment, the IACtHR in Rio Negro Massacres v.
Guatemala recognised that ‘[t]he denial of justice to victims of grave and massive human rights
violations [...] gives rise to numerous adverse effects not only in the individual sphere of the
victim, but also in their collective sphere’.!3* The Court noted that ‘the victims of prolonged
impunity will suffer different effects not only of a pecuniary nature owing to the search for
justice, but also other sufferings and harm of a psychological and physical nature and on their

124 Ibid.

125 Ibid.

126 Syeaass (2013), p. 5.

127 Sveaass and Lavik (2000), p. 47.
128 Thid., p. 43.
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131 Nimisha Patel, ‘Amicus Curiae Brief Presented to the Inter-American Court of Human Rights in the Case of
Mr Leopoldo Garcia Lucero et al v. Chile (Case No. 12.519)’ (26 March 2013), p. 15.
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B3 TACtHR, Rio Negro Massacres v. Guatemala, Judgment of 4 September 2012 (Preliminary objection, Merits,
Reparations and Costs), Series C No. 250, para. 272.
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life project, as well as other possible changes in their social relationships and in their family

and community dynamics’.!34

4 Case study: Redress for Survivors of Ireland’s Magdalene Laundries

This section of the article applies the dignity analysis developed in Sect. 3 to a case study: that
of Ireland’s Magdalene Laundries abuse and the state’s responses to survivors’ claims for
justice. The analysis in this section, I contend, supports the theoretical argument pursued above
that a focus on dignity could assist the treaty bodies to recognise the existence of ‘continuing
situations’ of torture or ill-treatment where impunity persists, and on that basis to extend the
right to redress backwards to pre-ratification violations and forwards indefinitely.

Ireland’s Magdalene Laundries abuse is a particularly useful case study for two reasons.
First, the CAT has found that survivors of the Magdalene Laundries have a continuing right to
redress for torture or ill-treatment that occurred in the institutions, although Ireland ratified the
UNCAT six years after the last Magdalene Laundry closed and decades after several of the
institutions ceased operating.'*> Second, the Irish state’s interactions with the CAT, among
other universal human rights treaty bodies,'*® and its conduct since the CAT’s first
recommendations in 2011 cast a spotlight on the forms of power that states frequently exercise
over torture or ill-treatment survivors.

4.1 Overview of the Magdalene Laundries

Magdalene Laundries, or Magdalene ‘Asylums’ or ‘Refuges’ as they were variously called,
were commercial laundry operations housed in Catholic convents in towns and cities around
Ireland. Between 1922 and 1996, over 10,000 girls and women were incarcerated in the
institutions in an unregulated manner and forced to work unpaid for periods ranging from
weeks to whole lifetimes.'*” Those forced to live and work in the institutions were frequently

134 Ibid., citing IACtHR, Ituango Massacres v. Colombia, Judgment of 1 July 2006 (Preliminary Objection,
Merits, Reparations and Costs), Series C No. 148, para. 396; IACtHR, Dos Erres Massacre v. Guatemala,
Judgment of 24 November 2009 (Preliminary Objection, Merits, Reparations and Costs), Series C No. 211,
para. 226.

135 Treland, ‘Report of the Inter-Departmental Committee to establish the facts of State involvement with the
Magdalen Laundries’ (2013), www.justice.ie/en/JELR/Pages/MagdalenRpt2013 (accessed 2 December 2018).
Chapter 3 of the report notes that the Magdalene Laundries closed in the following years: Sean McDermott Street
in 1996; Donnybrook in 1992; High Park in 1991; Galway in 1984; Good Shepherd, Limerick in 1982; Good
Shepherd, Waterford in 1982; Good Shepherd in Sunday’s Well, Cork in 1977; Good Shepherd, New Ross in
1967; Dun Laoghaire in 1963; Peacock Lane, unclear.

136 Including the Human Rights Committee (HRC), Committee on Economic, Social and Cultural Rights (CESCR)
and Committee on the Elimination of Discrimination against Women (CEDAW): HRC, ‘Concluding
Observations on the Fourth Periodic Report of Ireland’ (19 August 2014), UN Doc. CCPR/C/IRL/CO/4, paras.
10, 25; CESCR, ‘Concluding Observations on the Third Periodic Report of Ireland’ (19 June 2015), UN Doc.
E/C.12/IRL/CO/3, para. 18; CEDAW, ‘Concluding observations on the combined sixth and seventh periodic
reports of Ireland’ (3 March 2017), UN Doc. CEDAW/C/IRL/CO/6-7, paras. 14—15.

137 See Ireland, ‘Report of the Inter-Departmental Committee to establish the facts of State involvement with the

Magdalen Laundries’ (2013), www.justice.ie/en/JELR/Pages/MagdalenRpt2013 (accessed 2 December 2018).
See also Maeve O’Rourke, ‘Justice for Magdalenes, Submission to the United Nations Committee Against
Torture’ (July 2011) (hereafter O’Rourke/JFM (2011)),
https://tbinternet.ohchr.org/Treaties/CAT/Shared%20Documents/IRL/INT _CAT NGO IRL 46 9041 E.pdf
(accessed 2 December 2018); Maeve O’Rourke, James M Smith, Raymond Hill, Claire McGettrick and others,
‘Justice for Magdalenes, Follow-up Report to the UN Committee Against Torture’ (May 2012),
https://tbinternet.ohchr.org/Treaties/CAT/Shared%20Documents/IRL/INT _CAT NGS IRL 12078 E.pdf
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referred to as ‘penitents’.!*® According to survivor testimony, inside Magdalene Laundries girls
and women were routinely stripped of their identities including through the imposition of
‘house’ names and numbers, uniforms and haircuts.!’® They were prohibited from
communicating with the outside world and with each other, and they were denied information
about the reasons for or expected duration of their incarceration.'#? In addition to being forced
to work constantly at laundry and other chores and handcrafts, the girls and women were
subjected to constant surveillance, frequently to physical and psychological violence and
solitary confinement, and routinely to physical, emotional and medical neglect.!*! Many girls
and women died while incarcerated in Magdalene Laundries, and the nuns buried a large
number of those who died in unmarked graves and/or without registering their deaths.'#?

A governmental ‘Inter-departmental Committee’ (‘IDC’) reported in February 2013
that there was ‘significant State involvement with the Magdalen Laundries’.!* The state placed
girls and women in the institutions, funded placements, awarded state laundry contracts to the
institutions, conferred charitable status and tax exemptions on the institutions, and provided in
legislation for the non-payment of wages to the girls and women working in the Magdalene
Laundries.!** All the while, the state failed to regulate or inspect the institutions beyond treating
them as ordinary factory premises.'#’

The remit of the IDC inquiry between 2011 and 2013 was confined to ‘establishing the
facts of State involvement in’ the Magdalene Laundries.!#¢ It was not an investigation into
alleged human rights violations, nor was it independent or statutory in nature.!*” Reviewing the
contents of the IDC report from a human rights perspective, however, the Irish Human Rights
Commission has concluded that ‘from the testimonies of survivors it appears that a certain level
of ill-treatment occurred’.!*® In a May 2013 report recommending the contents of an ‘ex gratia’
scheme of ‘restorative justice’, a former High Court Judge stated that consultation with 337
survivors ‘suggested that a large number of young girls and women who were admitted to the
Magdalen laundries were degraded, humiliated, stigmatised and exploited (sometimes in a
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calculated manner)’.!* The CAT’s recommendations to Ireland in 2011 and 2017 show that
the CAT also understands the available evidence of abuse in the Magdalene Laundries to
indicate ill-treatment at least.'’

Despite issuing an apology to survivors of Magdalene Laundries and instituting a
‘restorative justice’ scheme of payments in 2013,'3! the Irish state has resisted acknowledging
that human rights violations were perpetrated in Magdalene Laundries or ensuring
accountability for them. The Government characterises its payments to the women (based on
time spent in an institution) as strictly ‘ex gratia’,'>? and it has repeatedly refused to initiate an
independent, thorough investigation into the systematic abuse that is widely understood to have
occurred.!>

Since 2013, the Government has in fact stated to the CAT and other UN treaty bodies
that the Magdalene Laundries ‘were private institutions under the sole ownership and control
of the religious congregations concerned’!>* and that the Government knows of ‘[n]o factual
evidence to support allegations of systematic torture or ill treatment of a criminal nature in
these institutions’.!>?

Section 4.2 below explains that Magdalene survivors, state representatives and
numerous universal human rights treaty bodies have all recognised that in order for redress for
the Magdalene Laundries abuse to be effective it must ensure accountability, or, in Walker’s
words, ‘moral validation’. Section 4.3 discusses how the state’s exercise of power over
Magdalene survivors is causing continuing impunity. This subsection argues that the survivors’
powerlessness violates their dignity, and that the powerlessness that survivors are currently
experiencing at the hands of the state is to a large extent the same form of state-imposed
powerlessness that they experienced in the Magdalene Laundries. Section 4.4 concludes Sect.

1499 Among other human rights violations. Ireland, ‘Report of Mr Justice John Quirke/Report of the Magdalen
Commission Report on the establishment of an ex gratia Scheme and related matters for the benefit of those
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4 of the article by describing the continuing impact of prolonged impunity for the abuse on
survivors’ personalities.

4.2 Dignity and Accountability

In their words, Irish state representatives have acknowledged that accountability is key to the
effectiveness of redress for the Magdalene Laundries abuse. Their parliamentary speeches have
recognised that the purpose of redress is, as Walker argues, to restore relations of reciprocal
accountability by acknowledging the truth and the wrongfulness of, and the responsibility of
the perpetrator(s) for, the treatment to which individuals were subjected.!>® In February 2013,
following a public advocacy campaign that made use of domestic and UN human rights
mechanisms including the CAT periodic review process'>’ the Irish Taoiseach (Prime Minister)
issued a state apology to the survivors of the Magdalene Laundries.!>® During the apology, the
Taoiseach emphasised the importance of acknowledging the women’s experiences. He stated
that in the preceding week he ‘had the chance to do the most important thing of all, which was
to meet personally with the Magdalen women and to sit down with them face to face to listen
to their stories’.!>’

The Taoiseach’s speech also recognised the importance of permanent official
acknowledgement of the wrongfulness of the Magdalene Laundries abuse; he noted that ‘many
of the women I met last week want to see a permanent memorial established to remind us all
of this dark part of our history’.!® The Minister for Justice, in his address following the
Taoiseach’s apology, similarly recognised the importance of acknowledging the truth of the
women’s experiences. He stated that, beyond the government’s proposed material supports,
‘the greatest respect we can pay to their stories of the laundries is to say that those stories and
the lessons from them will never be forgotten and are truly believed’.!¢!

In the days and weeks following the state apology in 2013, some Magdalene survivors
made clear in interviews for the University College Dublin (UCD) Magdalene Oral History
project!é? that they too understood redress in the sense of what Walker terms ‘moral
validation’.!'®3> One woman said days later: ‘...it was so emotional and you were thinking,

156 See Walker (2013), p. 122: ‘Most simply, moral validation, from the perpetrator of a wrong or from others,
consists in those others’ affirmation with the victim that the wrong is real and its wrongfulness is clear, that
someone else bears responsibility, and that others owe an accounting and may be liable to sanction or for
redress. At its most effective, moral validation is a social process in which convergent judgments about grave
wrongs within a community or society assure the victims of wrong (and anyone else who may be uncertain or
resistant) that norms are shared and that the victims are recognized and valued members of a community
prepared to respond to the mistreatment the victim has suffered with appropriate and justified demands for
accountability on those who have done wrong.’

157 See O’Rourke (2016).

158 D4il Eireann, Magdalen Laundries Report: Statements (19 February 2013),
www.kildarestreet.com/debates/?1d=2013-02-192a.387 (accessed 2 December 2018).

159 Tbid. Among other things, the Taoiseach stated that Magdalene survivors ‘took this country’s terrible secret

and made it their own, burying it and carrying it in their hearts here at home or with them to England, Canada,
America and Australia on behalf of Ireland and the Irish people’. He promised that the apology would ensure
that ‘they need carry it no more, because today we take it back. Today, we acknowledge the role of the State in
their ordeal’.
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“yeah, that really happened”. And to get an apology, and for all the people that condemned us,
disowned us or whatever, we got an apology and we felt better’.!* Another woman, two weeks
after the apology, recalled, ...for the first time then, the child wasn’t wrong, the child didn’t
do anything wrong... the system did it, the system failed us... And I needed to know I wasn’t
wrong. Now [ know... I’ve no shame! The shame is on you! ...that’s what Enda Kenny did for
me that day’.!63

The views of Magdalene survivors in interview following the state apology also support
the idea that accountability for torture or ill-treatment requires comprehensive redress as
envisaged in the CAT’s General Comment 3. Several women stated that the Taoiseach’s
apology was inadequate on its own to remedy the abuse. According to the woman quoted first
above, ‘[t]he apology from him was great, but it’s not enough for Ireland... I don’t think the
people that looked down on us will change their views. ..”.!% The woman quoted second stated:
‘I’ll give him his due, great apology, but he’s missing what really happened in those laundries
and this is what [ want investigated ... because this needs to be recognised, that this was part
of the history too, the physical and sexual abuse that went on in there by the nuns... The nuns
need to be answerable. Why?” She continued: ‘the Irish people in general... A lot of them are
still ignorant to it ... they’re not believing what they’re hearing... I feel that the quicker it goes
out there in the history books, the quicker they have to look back. Because I mean, what history
is [there] for young people to come along in 20 years’ time and say, “Jesus, did this really
happen?”.167

The recommendations of numerous human rights treaty bodies to the Irish state confirm
that accountability is the core—the sine qua non—of effective reparation. The CAT and other
treaty bodies have refused to accept the state apology and ‘ex gratia’ redress scheme as
sufficient to comply with the state’s obligation to ensure redress for the Magdalene Laundries
abuse.'®® In July 2014, then Chairperson of the HRC, Sir Prof Nigel Rodley, criticised the
complete absence of accountability in the Irish state’s responses to various forms of ‘historical’
institutional abuse, including the Magdalene Laundries.!®’

4.3 Impunity and Powerlessness

This subsection argues that the lack of accountability for the Magdalene Laundries abuse is
due to the state’s continuing exercise of power over survivors. Given that impunity interferes
with Magdalene survivors’ dignity through its denial of moral validation and equal moral
status, the powerlessness of survivors to change the situation of impunity for their systematic

164 O’Donnell et al., above n. 162, MAGOHP/13/ANON (23 February 2013).
165 Ibid., MAGOHP/48/ANON (28 February 2013).
166 Ibid., MAGOHP/13/ANON (23 February 2013).
167 Ibid., MAGOHP/48/ANON (28 February 2013).

168 See above n. 12 and n. 136. See also UNHRC, ‘Report of the Special Rapporteur on the sale and sexual
exploitation of children, including child prostitution, child pornography and other child sexual abuse material on
her visit to Ireland’ (1 March 2019) Advance Unedited Version, UN Doc A/HRC/40/51/Add.2, paras. 16—19.

169 HRC, Examination of the fourth periodic report of Ireland (14 and 15 July 2014), Statement by Sir Nigel
Rodley, 0.00-1.08; 4.33-5.55 mins, www.youtube.com/watch?v=vONCIB3uHns (accessed 2 December 2018).
Rodley stated: ‘The state’s response has been one of seeking to find material responses to the needs of the
victims, and I don’t want to pour cold water on that. However, there remains the problem of accountability—the
accountability for assault and worse. In all of these cases, the issue that remains for the state party is to consider
what it is going to do about accountability. Accountability for its own responsibilities, accountability for its
failures to monitor what others have been doing, and the accountability of others for committing abuses that the
State might well be able to think of as crimes. The accountability that I mention is missing in everything that
we’ve heard so far.’
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ill-treatment, I contend, gives rise to a dignity violation sufficient to meet the minimum
threshold of severity under the anti-torture norm. The state’s actions in denying accountability
reveal a continuum of powerlessness that links the initiating dignity violation with the ongoing
dignity violations, creating a ‘continuing situation’ of dignity violations under the anti-torture
norm.

The Irish government has argued that it holds no legal obligations towards Magdalene
survivors because they have not successfully sued the state or the religious congregations that
managed the institutions in court. In 2011, the Department of Justice resisted a
recommendation by the Irish Human Rights Commission (IHRC) for an immediate statutory
investigation into human rights violations in the Magdalene Laundries,'”® arguing that it was
‘not aware of any finding by a court or other similar body that any offences or torts [had] been
committed by those operating Magdalen laundries’.!”! In August 2016, the Department of
Justice refused a recommendation by the Ombudsman to accept applications to the ‘ex gratia’
scheme from numerous women who had worked in Magdalene Laundries as children, stating:

There has been no court ruling that the State had any liability for women who entered
such institutions, nor have we ever seen any legal advice or factual evidence that would
give rise to the belief that the State has any legal liability. We are also not aware of any
successful legal action taken against the religious orders concerned.!”?

The following discussion demonstrates that the state’s actions have made the Irish criminal and
civil justice systems unavailable to Magdalene survivors, perpetuating the women’s
powerlessness in the aftermath of their incarceration in the institutions.

First, the involvement and acquiescence of state authorities (including the police) in the
Magdalene Laundries system,!”® combined with the state’s failure to establish any investigation
into the abuse or other measures of accountability to date, may be understood to have caused
survivors’ powerlessness. As referenced above, the ECtHR in Mocanu v. Romania recognised
the powerlessness caused to a victim of police violence by ‘the authorities’ failure to react in a
prompt manner, capable of reassuring him and encouraging him to come forward’.!7*
Magdalene survivors have described how they remained fearful for their fate after their release
or escape. One woman stated: “You never knew what was going to happen to you, the day after,
the day after’.!”> Another woman explained: ‘I was going to write to the nun when I left
Limerick—to the head nun and ask her why I didn’t get paid for working in the laundry. And
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agdalen laundries nov_2010.pdf (accessed 2 December 2018).
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in Conall O Fatharta, ‘Government “conscious of redress” for Magdalene survivors’, Irish Examiner (18
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survivors-298255.html (accessed 2 December 2018).

172 etter from the Assistant Secretary to the Minister for Justice and Equality to the Office of the Ombudsman
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I thought, “if I do you know they’ll try and bring me back again.” I just got that feeling’.!7

The IDC report acknowledges that, having been released, ‘many [women] were fearful that,
for some unknown reason, they might be brought back there again. Some of the women told
the Committee that they felt free of this fear only after they left Ireland to live abroad’.!”’

Second, the Magdalene Laundries system imposed a deep sense of stigma and shame
on those incarcerated, and the state took no action until the apology in 2013 to relieve the
women of this experience. The Magdalene Laundries were a product of what Fischer describes
as the ‘politics of shame in early twentieth-century Ireland’, which ‘functioned through the
construction of deviant others who were presented as threats to a new national identity of purity
and moral virtue’.!”® The Taoiseach explicitly characterised the state apology as an attempt to
lift the shame and stigma imposed on the women not just during their incarceration but also
throughout their lives afterwards.!”® A survivor in interview explained: ‘you had to go through
life knowing you had all of that—you couldn’t tell anybody about it because nobody really
wanted to know. And so therefore you were left with the whole thing yourself*.!8 Another
woman stated: ‘I feel if I start talking to somebody that I’'m going to tell them and I don’t want
to tell them because when you tell people how you are or what you’re feeling and what you’ve
been through they actually don’t want to know you anymore. They have this kind of
like..oh...the...it’s kind of like they stand back from you as if you were kind of a leper or...”.!3!

Third and related to the above aspects, the fact that the Magdalene Laundries abuse
happened in plain view and with the involvement of the state and society in general, coupled
with the state’s failure to initiate any measures of accountability, can be understood to have
prevented Magdalene survivors from complaining and obtaining redress. Gallen has argued
that Magdalene survivors may not have been aware, following their escape or release, that their
treatment was unlawful due to the fact that it was perpetrated with the direct involvement and
consent of the state.'®? In fact, the open and widespread nature of the Magdalene Laundries
(and related Mother and Baby Homes and forced adoption) abuse was recently found by the
Irish High Court, Court of Appeal and Supreme Court to prevent the operation of the
‘concealed fraud’ exception to the ordinary limitation period for personal injury claims in the
Irish civil courts.!®?

Fourth, the Magdalene Laundries abuse has had a profoundly damaging impact on
survivors’ health throughout their lives, as discussed in Sect. 4.4 below. The physical,
psychological and other impacts of the abuse may be understood to have further impeded
women’s ability to pursue complaints.'®* As noted above, the ECtHR, IACtHR and CAT have
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all recognised this possibility.!8> The state provided no measures of rehabilitation to the women
until it established the ‘ex gratia’ scheme in 2013,

The state has further rendered the women powerless to obtain redress by taking a
number of specific actions in the legal sphere. '’

First, the government has required Magdalene survivors to sign a legal waiver,
abandoning all rights of action against the state or any state agency regarding their experiences
in Magdalene Laundries, in order to obtain financial payments from the so-called ‘ex gratia’
scheme.!88

Second, the Irish Statute of Limitations presents an almost total bar to litigation of
‘historical’ claims against either the state or non-state actors.!®? There is no provision for the
exercise of judicial discretion to extend the two-year limitation period for an action claiming
damages in tort in the interests of justice, and the few existing exceptions to the limitation
period are extremely narrow. !

Third, the state refuses to allow any public access to its own archive of state records
concerning the Magdalene Laundries.!”! Regarding privately held archives, the IDC inquiry
destroyed its copies of records received from the relevant religious congregations and returned
all original evidence to them at the conclusion of its work in 2013.'2 Through these actions

worked clinically with torture survivors, this is quite evident. Torture will very often reduce the capacity and the
energy to deal with this part of the trauma, and most people will need a good psychosocial support system and
one that they can be confident of, to want to raise such cases in the first place. The most valuable evaluation of
good health and psychosocial support for survivors of torture may well be readiness to go to court when the
treatment is over. Psychosocial and medical care is possibly a prerequisite for complaints and redress rather than
as a result of it.”
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and its refusal to establish an inquiry or truth-telling process, the state continues to exercise
absolute power over Magdalene survivors given that it occupies the exclusive position of being
able to produce and force the religious congregations’ production of records of the system.

Fourth, the O’Keeffe v. Ireland'®® case demonstrates the Irish state’s practice of
pursuing litigants for its costs of defending test cases concerning constitutional rights claims.
Prior to the ECtHR’s judgment in this case, finding a substantive violation of Article 3 ECHR
due to the state’s failure to protect from sexual abuse in a state-funded, church-run primary
school in the 1970s, Ms O’Keeffe’s claim was unsuccessful at first instance in the Irish High
Court. At that stage the High Court ordered Ms O’Keeffe to pay the state approximately
€500,000 in costs.'** Furthermore, as the ECtHR noted, although Ms O’Keeffe had legal
representation throughout the proceedings, the state had not provided her with legal aid.!*>

Returning to this article’s theoretical argument: the Irish state’s continuing exercise of
its power to deny accountability to Magdalene survivors demonstrates the women’s unequal
standing in moral terms to others. The state’s actions communicate that the women’s
experiences do not qualify for the response that one might expect having being forced into a
situation of arbitrary detention, unpaid labour and intense humiliation, degradation and
physical and psychological suffering. In a public interview, one Magdalene survivor has
explained her feeling of inequality, which stems from her powerlessness in the face of the
government’s denial of redress. She states: ‘For me, they’re saying again that I don’t matter.
Again they’re ignoring my basic human rights. I bet you all those people in Government are
getting their full pension and expenses, yet the Irish women are still being deprived of their
entitlements’.!* Demonstrating further her feelings of belittlement, she continues: ‘I was taken
up with the moment of the idea of an apology. On reflection it couldn’t be genuine because
they’ve reneged on Judge Quirke’s recommendations. I really believed it... but now I feel that
it was all a drama.’!"’

The powerlessness that Magdalene survivors are experiencing at present through the
state’s denial of redress is of substantially the same character as the powerlessness they
experienced at the hands of the state while incarcerated in Magdalene Laundries, I contend.
The women’s inability to call the state and other perpetrators to account for the wrongfulness
of their experiences demonstrates, as did their abuse in the institutions, that they do not enjoy
the right to freedom from torture and ill-treatment (among other basic rights) or the standing
to claim those rights. The women’s powerlessness continues to communicate that incarcerating
them with no legal basis, reasons, set duration or possibility of review was not wrong; that
denying them education, their identities and the ability to communicate with others was
acceptable; and that constantly forcing them to undertake heavy manual labour unpaid and
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been compensated’: [ACmHR, Leopoldo Garcia Lucero v. Chile, Report No. 58/05, Petition 350/02
(Admissibility) (12 October 2005), para. 48. See also CAT General Comment No. 3, para. 38, recognizing ‘the
failure to provide sufficient legal aid and protection measures for victims and witnesses’ to be one of the
‘[s]pecific obstacles that impeded the enjoyment of the right to redress and prevent effective implementation of
article 14°.

196 Sorcha Pollak, ‘Magdalene Survivor: “They’re Ignoring My Basic Human Rights™, Irish Times (19 January
2015), https://www.irishtimes.com/news/social-affairs/magdalene-survivor-they-re-ignoring-my-basic-human-
rights-1.2071627 (accessed 2 December 2018).
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under threat of punishment was not abusive. In short, the state’s actions continue to deny the
women’s status as human beings with the same moral status as others.

4.4 Concrete Manifestation of the ‘Continuing Situation’

There is significant evidence that the decades-long denial of comprehensive redress for the
Magdalene Laundries abuse has continued the concrete interference with core aspects of the
women’s personalities that began in the institutions.

Survivors have spoken about continuing to relive their experiences in the institutions.
One woman stated in interview in 2011: ‘I never, never forget—I’m 67 now and it looks like
it was only yesterday. It feels so vivid in my memory... The nightmares still haunt me’.!®
Another woman explained in 2013, ‘I wish I could of unburden all this but no matter who I talk
to, no matter how many counsellors I talk to it’s... the pain is still there. It’s never going to go.
It’s always going to be there. And people will say to you, ‘ah...f...it’s in the past, forget about
it’, like you know, but you can’t because it’s ... it’s in your brain, it’s in your head’.!”® Another
woman said in 2013 that ‘the whole thing has been a really bad nightmare in my life ... and
it’s difficult really talking about it’.2%°

Some survivors have explained how their experiences have interfered with their sense
of self. According to one woman: ‘I had tried to commit suicide many times in the past. I never
found happiness. I felt like broken pieces, and I never felt in one piece, together, solid’.?°! In
the words of another woman: ‘It’s like I want to sleep my life away’.2%?

It is clear from several women’s testimonies that their treatment in Magdalene
Laundries continues to impinge on their ability to communicate and build relationships with
others. As one woman has explained: ‘I’ve always felt an outsider, looking in always...
Whatever walk you take in life, you always felt an outsider. You never seemed to fit in. It was
very hard to hold relationships, I think. Because you were always felt nervous, frightened,
scared’ 2> According to another woman, ‘you found it really hard to trust anybody, because
you were such a giving ... you were a very giving person and trusting everybody and then, you
know, you found that you had been taken in’.2°* Another woman has said, ‘I was afraid to go
out like, you were always exp ... looking behind your back ... you were always expecting the
same thing [to] happen. I didn’t trust anyone in the town’.2%3

The continuing interference with the survivors’ personalities that impunity for the
Magdalene Laundries has caused is further evidenced in the report of the Commission that was
instructed by Government in 2013 to devise proposals for the ‘ex gratia’ scheme in consultation
with the women.?¢ The Commission’s report noted that 90% of 231 survivors with whom the
Commission had spoken had only primary level education, that ‘[sJome stated that they
believed that their right to an education had been “taken away” from them; some could not read

or write and some had taught themselves to read and write’, and that ‘[sJome described how

198 O’Rourke/JFM (2011), above n. 137, p. 33.

19 O'Donnell et al., above n. 162, MAGOHP/07/ANON (23 March 2013).
200 Tbid., MAGOHP/04/ANON (5 January 2013).

201 O’Rourke/JFM (2011), above n. 137, p. 34.

202 O’Donnell et al., above n. 162, MAGOHP/07/ANON (23 March 2013).
203 O’Rourke/JFM (2011), above n. 137, p. 33.

204 O’Donnell et al., above n. 162, MAGOHP/04/ANON (5 January 2013).
205 Tbid., MAGOHP/48/ANON (28 February 2013).

206 Treland, Magdalen Commission Report, above n. 149.
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they had often wished to return to education but that they believed that it was now “too late” 207

The report demonstrated the women’s generally low income level, noting that 91% of 231
women were in possession of a state medical card or GP visit card?*® and recording that ‘[sJome
women spoke of how they worried about being unable to afford medical care as they became
older or as their illness deteriorated’.?” In terms of the women’s physical and mental health,
and sense of self, the report stated that 66% of 288 women were experiencing ‘serious health
issues’,?!? and that ‘[a] very large number of the women described the traumatic, ongoing
effects which incarceration within the laundries has had upon their security, their confidence
and their self-esteem’.?!!

These continuing concrete effects add support to the argument that the impunity has

given rise to a continuum of torture or ill-treatment.

5 Conclusion

Through a dignity-based analysis of impunity, I have argued in this article that there is the
potential for torture and ill-treatment to be interpreted in a way that enables recognition of a
right to redress regardless of when in the past the violation initially occurred. I have contended
that conceptualising torture or ill-treatment that is followed by impunity as a ‘continuing
situation’ would provide a sound doctrinal basis for recognition of a right to redress even where
the torture or ill-treatment was initially perpetrated prior to the coming into effect of the
relevant treaty prohibition, and recognition of the right to redress indefinitely. Given that
enforced disappearance is acknowledged to be the paradigmatic instance of a ‘continuing
situation’, I have made these arguments by reference to the general criteria that give an
enforced disappearance its character as a ‘continuing situation’.

The analysis above is an attempt to respond, albeit in a limited way, to Shelton’s call
for the development of ‘a framework to determine the legitimacy and modality of responding
to reparations claims for historical injustice’.?!? In particular, this article responds to Shelton’s
concern that many ‘historical injustices’ involve systematic abuses that ‘pose formidable
obstacles to reparation’.?'> The right to redress as understood by the CAT and in the
jurisprudence of the IACtHR already demonstrates the potential to respond to systematic
abuses.?'* Indeed, many aspects of these treaty bodies’ conceptions of redress relate to the

207 Ibid., p. 37.

208 Tbid., p. 34.

209 Tbid., p. 33.

20 1bid., p. 34.

211 Ibid., para. 5.13. See further O’Rourke/JFM (2011) (n.137), Appendix IV, describing the lifelong
psychological effects endured by many women, including nightmares, depression and despair; feeling ashamed,
stigmatised, worthless, nervous and frightened; and finding it difficult to integrate in society and to maintain
relationships.

212 Shelton (2003), p. 292.

23 1bid., p. 291.

214 The ‘comprehensive reparative concept’ espoused in CAT General Comment No. 3 and the IACtHR’s
approach to reparation in Gonzdlez et al. (‘Cotton Field’) v. Mexico, Judgment of 16 November 2009
(Preliminary Objection, Merits, Reparations, and Costs), Series C No. 205 is expansive. For insight into the
potential for these conceptualisations of the right to redress to address systematic abuses, see for example
Rubio-Marin (2009a); Rubio-Marin (2009b); Rubio-Marin and Sandoval (2011) and UNHRC, ‘Report of the
Special Rapporteur on violence against women, its causes and consequences, Rashida Manjoo, on reparations to

women who have been subjected to violence in contexts of both peace and post-conflict’ (23 April 2010), UN
Doc. A/HRC/14/22.
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particular forms of powerlessness that people experience in contexts of prolonged impunity.
The challenge for the treaty bodies and other actors responsible for implementing the anti-
torture norm is to anchor the ‘comprehensive reparative concept’?!® in a legal claim that people
who have experienced a prolonged inability to obtain redress can effectively assert. I contend
that dignity-based reasoning can help to meet that challenge.

215 CAT General Comment No. 3, para. 2.
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