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1 The Decision

The recent Supreme Court decision in Friends of the Irish Environment v Ireland' was clearly
going to be significant, and when delivered with commendable rapidity despite the constraints
of the COVID-19 pandemic (with hearings conducted in the King’s Inns rather than the Four
Courts), it did not disappoint. Known as ‘Climate Case Ireland’, it was an appeal from a
decision of MacGrath J in the High Court? and had come to the Supreme Court through the
‘leapfrog’ procedure (bypassing the Court of Appeal).® A seven-judge panel decided the case,
further denoting what the Court’s leave to appeal determination acknowledged to be the
‘general public and legal importance’ of the issues raised.

Delivering judgment one month after oral argument, the Court found that the
Government’s July 2017 ‘National Mitigation Plan’, developed pursuant to section 4 of the
Climate Action and Low-Carbon Development Act 2015, was in fact ultra vires that legislation
because it lacked ‘specificity’. The judgment also re-considered the question of standing to
bring court challenges in environmental matters, established a new approach to rights not
explicitly mentioned in the Constitution (for which the Court preferred the label ‘derived
rights’), and stated that there is no constitutional right to a ‘healthy environment’ or an
‘environment consistent with human dignity’ (overruling an earlier dictum to that effect by
Barrett J°).

2 Background

In 2015, the Oireachtas passed the Climate Action and Low Carbon Development Act (‘the
2015 Act’), the aim of which is to enable ‘the State to pursue, and achieve, the transition to a
low carbon, climate resilient and environmentally sustainable economy by the end of the year
2050 (in this Act referred to as the “national transition objective” [NTO])’.¢ The 2015 Act
requires the Minister for the Environment to ‘make and submit to the Government for approval’
two plans: a national mitigation plan (NMP), and a national adaptation framework (NAF).
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Following government approval these plans are to be published,” and renewed at least every 5
years.’
The NMP is concerned with the reduction of Ireland’s greenhouse gas (GHG)
emissions. Section 4(2) of the Act sets out what the NMP must contain as follows:
A national mitigation plan shall—
(a) specify the manner in which it is proposed to achieve the national transition
objective,
(b) specify the policy measures that, in the opinion of the Government, would
be required in order to manage greenhouse gas emissions and the removal of
greenhouse gas at a level that is appropriate for furthering the achievement of
the national transition objective,
(c) take into account any existing obligation of the State under the law of the
European Union or any international agreement referred to in section 2, and
(d) specify the mitigation policy measures (in this Act referred to as the ‘sectoral
mitigation measures’) to be adopted by the Ministers of the Government,
referred to in subsection (3)(a), in relation to the matters for which each such
Minister of the Government has responsibility for the purposes of—
(1) reducing greenhouse gas emissions, and
(i1) enabling the achievement of the national transition objective.

The 2015 Act mandates that a draft of the NMP is consulted upon publicly for a period of up
to two months. The Act also establishes an independent Climate Change Advisory Council
(CCAC).” The CCAC is required to publish an annual report which summarises the
Environmental Protection Agency’s (EPA) most recent inventory and projections of national
GHG emissions and makes recommendations to government regarding achievement of the
Act’s national transition objective (NTO) and compliance with any EU law or other
international treaty obligations.!° The CCAC has further obligations and powers under the Act
to conduct periodic reviews.!!

The Act’s definition of the NTO does not state any particular percentage of GHG
emissions reduction that must be achieved, either by the end of 2050 or at defined points along
the way, in order to arrive at ‘a low carbon, climate resilient and environmentally sustainable
economy’ by the end of 2050. However, the Act does provide that when considering an NMP
for approval, the Government must ‘have regard to’, among other things, ‘the ultimate
objective specified in Article 2 of the United Nations Framework Convention on Climate
Change [UNFCCC] ... and any mitigation commitment entered into by the European Union in
response or otherwise in relation to that objective’ and ‘any existing obligation of the State
under the law of the European Union or any international agreement’.!> The CCAC has
described the NTO established by the Act as follows: ‘the country should “transition to a low
carbon, climate resilient and environmentally sustainable economy by 2050 taking into

account the objectives of the UNFCCC and existing obligations under EU law’.!?
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The Irish Government published its first NMP under the Act on 19 July 2017.!% The
191-page document was immediately criticised by environmentalists,'> and (importantly for
the judgment under discussion) the CCAC. The CCAC concluded on the basis of the NMP!®
that Ireland was ‘unlikely...by a substantial margin’ to meet its EU target of a 20% reduction
in non-ETS emissions!'” by 2020 compared to 2005 levels.!® The CCAC’s report called for
‘additional and enhanced policies and measures’ to be identified in the NMP to help ‘address
the gap in emissions reductions required to meet the 2020 targets and ensure that the anticipated
2030 EU targets will be achieved’.!” The CCAC’s report referred to the EPA’s April 2017
emissions projections, indicating that ‘carbon dioxide emissions will increase between now
and 2035’, and noted that ‘[i]f this trajectory is followed then achievement of the low-carbon
transition would become increasingly difficult and the costs would likely increase over time”.2°

Friends of the Irish Environment (‘FIE’), an environmental non-governmental
organisation (NGO), sought judicial review of the July 2017 NMP. It argued that (i) the NMP
violated rights protected by the Constitution and the European Convention on Human Rights
(ECHR), and (ii) the NMP was ultra vires for failing to comply fully with section 4 of the 2015
Act. FIE is open in stating that its decision to litigate was inspired by the Urgenda case, which
culminated in a decision of the Dutch Supreme Court in January 2020 requiring the Netherlands
to ensure a 25% reduction in greenhouse gas emissions in 2020 compared to 1990 levels.?!

3 The Supreme Court judgment

3.1 3.1 Preliminary
The Supreme Court delivered only one judgment, although a seven judge panel heard oral
argument. The decision of Clarke CJ is treated here as a decision of the Court, similar to the
single judgment delivered in Article 26 references,?? because it was clearly written on behalf
of a unanimous Court.

The State did not oppose FIE’s application for leave to appeal directly to the Supreme
Court, or for a priority hearing.?> There was no dispute between the parties regarding the
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scientific evidence, leading the Supreme Court to decide that a Court of Appeal hearing would
not further narrow or clarify the issues of importance. This is more significant than it might
initially seem; it means that the Government has accepted the scientific consensus on climate
change, of which the Court provided a brief overview.?* This will enhance litigants’ ability to
hold the State to account regarding its climate change-related legal obligations in the future.

The Supreme Court decided to address FIE’s legality/statutory argument first,
notwithstanding the Court’s recognition that ‘[a]s the case evolved, the rights based elements
of the argument took greater prominence’.?> The Court’s view was that, if it found the NMP to
be ultra vires, this would affect whether and to what extent the Court would be required to
address the rights issues. The Government did not dispute that FIE had standing to pursue the
ultra vires challenge; it did, however, contest FIE’s standing to raise constitutional and ECHR-
based arguments.

3.2 The statutory argument
3.2.1 Grounds of appeal

The Court identified five questions arising from the ultra vires argument, the first of which
was procedural: did the grounds of appeal stated in FIE’s written application for leave to
appeal?® include an argument that the Plan was ultra vires—specifically, in contravention of
section 4 of the Act? The Government argued (and the Court agreed) ‘that it would require a
somewhat strained interpretation of the grounds of appeal to suggest that the wider range of
challenge set out in the written submissions and addressed in the Statement of Case come
within those grounds.’?” Nonetheless, the Court held that because

... those grounds were canvassed before the High Court, were set out in the written
submissions of FIE and fully replied to on behalf of the Government and form part of
the Statement of Case which sought to frame the parameters of the issues which would
need to be debated at the oral hearing ... the Court should consider the issues.?®

As it was on the ultra vires ground that FIE finally succeeded, this was an important question,
and it is notable that the Court gave particular weight to the responses of the parties to the
‘Statement of Case’ which had been prepared by the Court and circulated for approval in
advance of the hearing. As the Court explained:

The Statement of Case involves the Court setting out its understanding, drawn from the
papers filed and from the written submissions of the parties, as to the facts, the issues
before the Court, the relevant aspects of the judgment/judgments of the court/courts
which have dealt with the case previously and the position of the parties on the issues.?’

This innovation had been brought forward to streamline remote hearings.*? Although this case
was not heard remotely, the procedure was applied and the government did not raise any issues
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with the Court’s understanding that the matter included a dispute as to whether the Plan was
ultra vires the Act. This highlights that the Court regards the Statement of Case as not simply
an administrative convenience but as a way of flushing out issues and clarifying what is to be
dealt with in oral argument. Issues which are sought to be excluded must be flagged at this
stage; raising them at the hearing itself may be too late.

3.2.2 Interpretation of 2015 Act

The second question was the interpretation of the Act: specifically, what did section 4 of the
2015 Act require the July 2017 NMP to contain?

First, the Court noted that, ‘the overriding requirement of a national mitigation plan is
that it must, in accordance with s.4(2)(a), “specify the manner in which it is proposed to achieve
the national transition objective.?! This led the Court to find that the NMP, despite needing
to be renewed at least every five years, was not simply a five-year plan but was in fact a 33-
year plan which was subject to revision and could become more detailed over time as the state
of knowledge improved. According to the Court, ‘the legislation contemplates a series of
rolling plans each of which must be designed to specify, both in general terms and on a sectoral
basis, how it is proposed that the NTO is to be achieved.’*?

The Court then identified ‘two important obligations which inform the statutory
purpose’ of every NMP under the Act: first, the section 4(8) requirement of what the Court
described as ‘a significant national consultation whenever a plan is being formulated’; and
second, ‘the very fact that there must be a plan and that it must be published’—which, the
Court found, ‘involves an exercise in transparency’.

In an important passage, the Court said:

The public are entitled to know how it is that the government of the day intends to meet
the NTO. ... [and] ... to judge whether they think a plan is realistic or whether they
think the policy measures adopted in a plan represent a fair balance as to where the
benefits and burdens associated with meeting the NTO are likely to fall. If the public
are unhappy with a plan then, assuming that it is considered a sufficiently important
issue, the public are entitled to vote accordingly and elect a government which might
produce a plan involving policies more in accord with what the public wish. But the
key point is that the public are entitled, under the legislation, to know what the plan is
with some reasonable degree of specificity.

Thus, it seems to me that key objectives of the statutory regime are designed to provide
both for public participation and for transparency around the statutory objective which
is the achievement of the NTO by 2050.3

3.2.3 Justiciability of the Plan

The third question was the justiciability of the NMP. The Court summarised the Government’s
‘central argument’ on this issue as being that ‘the Plan simply involves the adoption of policy
and ... courts have frequently indicated that matters of policy are not justiciable.”* The Court
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disposed of this argument relatively quickly on the basis that legislation existed in this case,
mandating and prescribing many aspects of the NMP.3?

The Court then proceeded to address the Government’s more nuanced argument: that
whereas the process by which the NMP was created might be amenable to judicial review, the
substantive content of the Plan was nonetheless pure policy and therefore outside of the Court’s
jurisdiction. The Court accepted that ‘there may be elements of a compliant plan under the
2015 Act which may not truly be justiciable.’3® However, it continued:

... it does seem to me to be absolutely clear that, where the legislation requires that a

plan formulated under its provisions does certain things, then the law requires that a

plan complies with those obligations and the question of whether a plan actually does

comply with the statute in such regard is a matter of law rather than a matter of policy.

It becomes a matter of law because the Oireachtas has chosen to legislate for at least

some aspects of a compliant plan while leaving other elements up to policy decisions

by the government of the day.
. a question of whether the Plan meets the specificity requirements in s.4 is clearly
justiciable.’’

3.2.4 Collateral Attack on 2015 Act

The fourth question was whether FIE’s challenge to the NMP amounted to an impermissible
‘collateral attack’ on the 2015 Act. In other words, was FIE’s claim that the Government acted
unlawfully in the way that it discharged its obligations under the 2015 Act inevitably a
challenge to the constitutionality of the 2015 Act?

The Court regarded this issue to be ‘a corollary of the jurisprudence which has followed
from East Donegal Co-Operative Livestock Mart Ltd. v Attorney General’,*® according to
which ‘a court must assume that any power or discretion available under a statute will be
exercised in a constitutional manner’.3* Whether or not a claim of illegality in the exercise of
a statutory power amounts to an attack on the constitutionality of the legislation concerned
depends on the degree of latitude that the legislation provides to the decision-maker:

If the statute requires something to be done, or done in a particular way, then an attack
on a measure adopted under the statute may well amount to a collateral attack on the
statute itself unless it could be demonstrated that there were other ways in which
measures could have been adopted which would have been consistent with the
Constitution.*°

In this case, the Court held that ‘the claim that the Plan lacks the specificity required by s.4
does not, in any way, amount to a suggestion that the 2015 Act is inconsistent with the
Constitution.”*!

Interestingly, the idea that FIE’s case amounted to a ‘collateral attack’ on the 2015 Act
arose in the High Court judgment in a different guise. A key element of MacGrath J’s judgment
was the finding that administrative action determined to be intra vires a statute could not,
logically, breach a constitutional right unless the legislation allowing the action was itself
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unconstitutional (which FIE did not claim).*? In the course of its discussion of the ‘collateral
attack’ issue, the Supreme Court expressed a different view to MacGrath J on this important
point, stating:

If it is possible to have a plan which, while in technical compliance with the statute,
breached rights in some way so that it too was invalid, a challenge mounted on such
grounds would clearly not, in my view, amount to a collateral attack. It would simply
amount to an assertion that the plan chosen was invalid but that other plans could have
been chosen which were valid. Such a challenge would not suggest that there was
anything inappropriate about the Act itself.’

3.2.5 Plan Not Specific Enough

Having decided the above questions, the Court considered ‘whether, on the merits, the Plan
does meet [the] requirements of specificity’ in section 4 of the 2015 Act.

The Court dismissed the Government’s argument that the recent 2019 Climate Action
Plan was ‘an example of how policy is evolving’ and ‘build[ing] on the policy, framework,
measures and actions’ of the 2017 NMP.** While acknowledging that ‘there may be some merit
in the suggestion that the document in question does provide greater detail in some areas’, the
Court held that the 2019 Climate Action Plan was not a ‘plan’ in the sense of section 4 of the
2015 Act—partly because it had not been through the public consultation process required
under that provision.*®

The Court held that the ‘real question’ was ‘whether the [2017] Plan itself gives any
real or sufficient detail as to how it is intended to achieve the NTO.’#® In answering this, the
Court took into account the purpose of the 2015 Act ‘as a whole’, which it had already
determined to include public participation and transparency in pursuit of the NTO. In a key
passage concerning the interpretation of section 4 of the Act, the Court said that

[t]he purpose of requiring the Plan to be specific is to allow any interested member of
the public to know enough about how the Government currently intends to meet the
NTO by 2050 so as to inform the views of the reasonable and interested member of the
public as to whether that policy is considered to be effective and appropriate. ... the
level of specificity required of a compliant plan is that it is sufficient to allow a
reasonable and interested member of the public to know how the government of the day
intends to meet the NTO so as, in turn, to allow such members of the public as may be
interested to act in whatever way, political or otherwise, that they consider appropriate
in the light of that policy.*’

The Court highlighted the following passage in the NMP’s Introduction, which referenced the
Government’s statutory obligation to ‘specify’ measures designed to achieve the NTO:

Given that this long-term objective must be achieved by 2050, it is not prudent or even
possible to specify, in detail, policy measures to cover this entire period as we cannot
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be certain what scientific or technical developments and advancements might arise over
the next 30 years or s0.%3

The Court then drew attention to CCAC reports from 2017 and 2018 which criticised,
respectively, the fact that Ireland was ‘not projected to meet 2020 emissions reduction targets’
and the fact that ‘[i]nstead of achieving the required reduction of 1 million tonnes per year in
carbon dioxide emissions, consistent with the National Policy Position, Ireland is currently
increasing emissions at a rate of 2 million tonnes per year’.** The Court pointed to examples
of the NMP’s content concerning agriculture, and noted that ‘several of the proposals made in
the agriculture chapter of the Plan involve carrying out “further research™.’® The Court
continued:

This chapter of the Plan also contains somewhat vague proposals to “continue to
improve knowledge transfer and exchange to farmers by developing a network across
State agencies and relevant advisory bodies” and to “further develop the range and
depth of sustainability information collected for beef, dairy and other agriculture

sectors”.>!

Ultimately, the Court concluded that the content of the NMP did not meet the ‘clear present
statutory obligation on the Government, in formulating a plan, to at least give some realistic
level of detail about how it is intended to meet the NTO’.>2 The Court explained: ‘Some general
indication of the sort of specific measures which will or may be required needs to be given.
The legislation does, after all, require that a plan “specify” how the NTO is to be met.”> In
particular, the Court held, the NMP needed to ‘specify in some reasonable detail the kind of
measures that will be required up to 2050’ because ‘[a]s noted earlier, this is not a five-year
plan but rather ought to have been a 33-year plan’.>* The Court acknowledged that ‘matters
such as the extent to which new technologies for carbon extraction may be able to play a role
is undoubtedly itself uncertain on the basis of current knowledge’,* but held ‘that is no reason
not to indicate how and when particular types of technology are currently hoped to be brought
on board.’>® In sum, the Court stated:

In my judgment the Plan falls a long way short of the sort of specificity which the statute
requires. I do not consider that the reasonable and interested observer would know, in
any sufficient detail, how it really is intended, under current government policy, to
achieve the NTO by 2050 on the basis of the information contained in the Plan.>’

On that basis, the Court held ‘that the Plan does not comply with the requirements of the 2015
Act and, in particular, section 4 ... [and] should be quashed on the grounds of having failed to
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comply with its statutory mandate in that regard.’>® The Court noted that its quashing of the
NMP was ‘on grounds which are substantive rather than procedural’.>®

3.3 Constitutional and European Human Rights

Having adjudicated FIE’s legality argument, the Court went on to respond (obiter) to some
aspects of FIE’s rights-based claims. The Court acknowledged that such consideration was
arguably ‘purely theoretical’ because the NMP, being quashed, would not fall to be reviewed
again.®® However, the Court opined, questions of FIE’s standing to claim Constitutional and
ECHR-based rights violations were ‘of some continuing importance because that issue would
arise in any challenge sought to be brought by FIE, or indeed by any other corporate NGO in
the environmental field, in respect of any future plan.”®! The Court identified two questions
concerning standing:

[first] ... whether this case comes within one of those exceptions where a third party,
including a corporate body such as FIE, may have standing to maintain a claim based
on the rights of others[?]%2

[second] ... whether it is possible for a party, who would not have standing before the
ECtHR, to bring proceedings relying on the 2003 Act and, if so, what circumstances
permit such a claim to be brought[?]%3

Regarding the first question, the Court took as its starting point the foundational case of Cahill
v Sutton,** which established that any party seeking to bring a constitutional challenge must
show that there is a potential interference with their rights.® It set out in detail some comments
of Henchy J in that decision, to the effect that this was not a hard rule and might be relaxed in
appropriate cases but this should be done sparingly.® It also considered the approaches taken
by the Court in Coogan®’ and Irish Penal Reform Trust,%® where companies were permitted to
bring a challenge on behalf of others (the unborn and prisoners, respectively).

However, the Court stated that ‘[o]ther than a suggestion that it was desire [sic] to
protect individuals from a possible exposure to the costs of unsuccessful proceedings, no real
explanation was given as to why an individual or individuals could not have brought these
proceedings instead of FIE.”® It dismissed the standing which was given to a company in
Digital Rights Ireland’® as irrelevant, as that company had asserted its own rights rather than
those of others.”! It therefore refused to relax the general standing requirements in this case.”
It also dismissed any ECHR-related claims, on the basis that:
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[while] there may be circumstances where a person or entity might not have standing
to bring a complaint before the ECtHR [but] in accordance with Irish standing rules,
the same party might be able to maintain a claim based on the 2003 Act... [it is] difficult
to see how a party who would not have standing to maintain a particular form of claim
based on an asserted breach of Irish constitutional rights could have standing to
maintain a claim based on the 2003 Act, where the rights under the ECHR said to be
infringed are the same or analogous rights to those which might have been asserted
under the Constitution.”

Although this would seem to have put an end to any other rights-based questions, the Court
also addressed the question of the ‘right to a healthy environment’, lest it be mis-understood as
accepting by its silence the previous statements of Barrett J and MacGrath J in the High Court.’
This ‘right’ had been discussed by Barrett J in Fingal County Council as follows:

A right to an environment that is consistent with the human dignity and well-being of
citizens at large is an essential condition for the fulfilment of all human rights. It is an
indispensable existential right that is enjoyed universally, yet which is vested personally
as a right that presents and can be seen always to have presented, and to enjoy
protection, under Art. 40.3.1° of the Constitution. It is not so utopian a right that it can
never be enforced. Once concretised into specific duties and obligations, its
enforcement is entirely practicable.”

Although the full description of the alleged right given by Barrett J is lengthy, counsel for FIE
accepted that it could be characterised as ‘a right to a healthy environment.”¢

The Court went on to say that ‘it would be more appropriate to characterise
constitutional rights which cannot be found in express terms in the wording of the Constitution
itself as being derived rights rather than unenumerated rights’,”” because ‘the use of the term
“unenumerated” conveys an impression that judges simply identify rights of which they
approve and deem them to be part of the Constitution.””® The ‘derived rights’ label is meant to

show

... that there must be some root of title in the text or structure of the Constitution from
which the right in question can be derived. ... It must derive from judges considering
the Constitution as a whole and identifying rights which can be derived from the
Constitution as a whole.”

The Court stated that this should not be ‘a narrow textualist approach’, again citing with
approval comments of Henchy J in McGee®® and Norris®! to the effect that ‘[t]he infinite variety
in the relationships between the citizen and his fellows and between the citizen and the State
makes an exhaustive enumeration of the guaranteed rights difficult, if not impossible.’8?
However, requiring a connection with an existing express Constitutional guarantee would
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guard against the ‘risk’ of ‘a blurring of the separation of powers by permitting issues which
are more properly political and policy matters (for the legislature and the executive) to
impermissibly drift into the judicial sphere.’83

Following from this analysis, the Court held that

the right to an environment consistent with human dignity, or alternatively the right to
a healthy environment ... is impermissibly vague. It either does not bring matters
beyond the right to life or the right to bodily integrity, in which case there is no need
for it. If it does go beyond those rights, then there is not a sufficient general definition
(even one which might, in principle, be filled in by later cases) about the sort of
parameters within which it is to operate.®*

The Court was strengthened in its conclusion by reference to a textbook by David Boyd, from
which the Court deduced that similar rights have been added to national constitutions by
explicit amendment rather than a process of judicial discovery.®® The only exception is India,
but as its constitutional order is different to Ireland’s and the parties had not put any relevant
arguments before the Court, this was not considered further.’” However, the Court clarified
that its conclusion did not mean that constitutional rights could not be pleaded in environmental
cases.’® Drawing ‘a connecting thread’ between this discussion of constitutional rights and its
earlier finding regarding the ultra vires argument, the Court noted:

Constitutional rights and obligations and matters of policy do not fall into hermetically
sealed boxes. There are undoubtedly matters which can clearly be assigned to one or
other. However, there are also matters which may involve policy, but where that policy
has been incorporated into law or may arguably impinge rights guaranteed under the
Constitution, where the courts do have a role.’

The Court went so far as to muse on which particular constitutional rights ‘might play a role in
environmental proceedings’ in future, and

.. would not rule out the possibility that the interplay of existing constitutional rights
with the constitutional values to be found in the constitutional text and other provisions,
such as those to be found in Art. 10 and also the right to property and the special position
of the home, might give rise to specific obligations on the part of the State in particular
circumstances.”

4 Discussion
4.1 The ultra vires finding
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The Court’s judgment under the legality ground of appeal is somewhat confusing, as it engages
in novel reasoning regarding both the meaning of ‘specify’ in section 4 and the standard of
review for determining whether the NMP was sufficiently specific, without referring to
established principles of statutory interpretation or to the usual deference where the execution
of a statutory duty involving a substantial degree of discretion is concerned.”!

To interpret the meaning of ‘specify’, the Court first turned to the Act’s purpose as
stated in the statute’s long title: the achievement of the NTO. On this basis, it found that
inherent in the word ‘specify’ was a requirement that each NMP set out a map of how the State
is to get all the way to the Act’s end goal in 2050. The Court identified this requirement in
summary fashion, stating that due to the NTO’s wording the NMP ‘was required to be a 33-
year plan’ and that ‘it seems to me to be absolutely clear that it would be wrong to suggest that
the legislation envisages that details be provided for only the first five years’.”> (MacGrath J,
on the other hand, had concluded, in the Supreme Court’s words, that ‘it was the 2015 Act, as
opposed to the Plan, which provided for reaching the NTO by the end of the year 2050°%%).

It is likely that a missing explanation for the Supreme Court’s finding that the word
‘specify’ imposed an obligation on the government to provide a map of the whole journey to
2050 was the scientific evidence presented to it that this can only remain a target date for
measures to ensure a less than 2°C increase on pre-industrial global temperatures if the
remaining ‘carbon budget’ for achieving this is not used up in the meantime by either rising,
or too-small progressive reductions in, GHG emissions. In other words, the Court seems to
have been persuaded that the aim of reaching 2050 without in the meantime over-spending the
carbon budget for staying (well) below a 2°C increase in warming must be factored explicitly
into every NMP.

The Court went on to identify further content in the term ‘specify’ based on its
identification of ‘two important obligations which inform the statutory purpose’, namely,
public consultation and transparency.’* According to the Court, any NMP adopted under
section 4 needed to be specific enough to enable ‘a reasonable and interested member of the
public’ to make decisions about whether they were happy with how the government was
dealing with this significant public policy issue, and to come to conclusions about how they
might vote or otherwise act based on this assessment.”> While this is undoubtedly sensible in a
democratic state, the Court appears to have stepped outside the usual process of statutory
interpretation in arriving at this conclusion, without clearly explaining why.

Section 5 of the Interpretation Act 2005 requires the courts to give a statutory provision
a construction which reflects the ‘plain intention’ of the legislature ‘where that intention can
be ascertained from the Act as a whole’, but only when a literal interpretation would be absurd.
One of the usual starting points for determining this plain intention is the long title of an act
(as used, at first, by the Court).”® There is no mention of consultation or transparency in the
2015 Act’s long title, and approval of an NMP is clearly a matter for the cabinet, not the people.
While section 4 does provide for public participation, the final decision on the acceptability of
an NMP is ‘in the opinion of the government’. Such executive decision-making has
traditionally been off-limits for the courts, except in limited circumstances where the decision
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is in some way unreasonable.”” A literal reading of the text of the Act, therefore, indicates that
that the specificity of the NMP is entirely a matter for government.

Furthermore, public consultation can have several purposes: the provision of
information, filling information gaps, making information contestable, problem solving and
social learning, influencing decisions, enhancing democratic participation, and enabling
pluralistic representation.”® It is not clear how or why the Court selected the second last of these
as best representing the plain intention of the Oireachtas.

Once it had determined the meaning of ‘specify’, the Court progressed to considering
whether the 2017 NMP was, in substance, sufficiently specific to comply with the 2015 Act.
Earlier in the judgment the Court had noted that ‘[i]nsofar as the Court might be persuaded that
there are rights which can be asserted by FIE in these proceedings ... then an issue potentially
arises as to the appropriate standard of review which should be applied by the Court’.” In
relation to rights, the Court acknowledged, ‘issues of proportionality may possibly arise’ !’ and
the relevance of Meadows would need to be considered.'®! However, the Court refused to
countenance constitutional or ECHR rights claims in this case, and the part of the judgment
determining whether or not the 2017 NMP was sufficiently specific contains no explicit
reference to an established standard of review, whether O’Keeffe unreasonableness!®? or
Meadows proportionality.

In order to determine ‘whether the Plan gives sufficient detail to allow a reasonable and
interested observer to understand how it is suggested that the NTO is to be met by 2050°, the
Court relied heavily on the views of the CCAC, which has been highly critical of Ireland’s
slow and inadequate progress towards the NTO. However, while the fact that the NMP will not
achieve its statutory objective according to the CCAC (and FIE, among others) is a strong
indicator that the plan is not sufficiently specific to enable individuals to form an opinion as to
its adequacy, the second does not necessarily follow from the first.

In addition, the strong language of the CCAC on this lack of progress indicates that
there is, in fact, a mechanism for ensuring that the public are properly informed built into the
legislative framework, further undermining the Court’s logic. The Court had no evidence on
whether the putative ‘reasonable and interested member of the public’ does or does not know
how the government of the day intends to meet the NTO. To use an analogy from intellectual
property law, if this case were a trademark or passing off action, the Court would have before
it survey evidence as to whether ordinary consumers were confused. There is no evidence cited
in the judgment as to what the public has been able to learn from the Plan, and the Court seems
to have taken a view on what is ultimately a question of fact rather than law without it being
dealt with by the High Court. Nor did the Court seem to have the benefit of expert evidence
regarding the state of scientific knowledge in areas where it determined the NMP to be too
vague. The Court substituted its own views on these complex matters for those of the experts
who were engaged by the government to prepare the Plan, which again seems to go against the
principle of deference to executive decision-making articulated in O Keeffe and other cases.

Had the Court applied the O’Keeffe test, the agreed scientific evidence might have
provided a basis for finding that no reasonable authority could have formed the opinion that an
NMP which provided for rising GHG emissions would achieve the NTO. It may be true that
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adopting an NMP which cannot meet its intended objective, as the CCAC states the
Government did in 2017, ‘plainly and unambiguously flies in the face of fundamental reason
and common sense’!'® (to use the language of Henchy J in Keegan, the precursor to O 'Keeffe).
However, it would have considerably elucidated the reasoning of the Court if this had been
clearly stated, particularly when the legislation expressly reserves the approval of the NMP to
the Government. It is interesting to consider whether the unique features of the cabinet as
decision-maker in this case (perhaps being considered more political than any other decision-
maker under administrative law) were behind the Court’s use of the politically-engaged
citizen’s understanding as the measure by which to determine the NMP’s specificity.

4.2 Standing

While the Court seems to have taken a radical approach to standards of judicial review, it
demonstrated considerable conservatism in the face of FIE’s arguments that the realities of the
Irish litigation landscape, and of climate change, warranted a grant of standing to FIE in order
to ensure access to justice regarding (potential) rights violations.

The Court was quick to dismiss FIE’s contention that it had taken this case because the
costs risks were too great for an individual litigant to bear: the judgment classified this as only
a ‘suggestion’ by FIE, finding that ‘no real explanation was given as to why an individual or
individuals could not have brought these proceedings instead of FIE.”!% The Court also opined
that ‘[t]here does not seem to be any practical reason why FIE could not have provided support
for such individuals in whatever manner it considered appropriate.’!% However, the Irish legal
costs regime (where costs ordinarily ‘follow the event’) has been highlighted for decades by
scholars and practitioners as a real and critical barrier to public interest and rights-based
litigation.!® While the courts retain discretion to depart from the ordinary costs rule in
‘exceptional’ circumstances, the Supreme Court has declined to establish any hard-and-fast
principles on the basis that any ‘[i]f there were to be a specific category of cases to which the
general rule of law on costs did not apply that would be a matter for legislation’.!”” Moreover,
the current system of legal aid has been criticised repeatedly by the Free Legal Advice Centres
(FLAC) among others as not fit for purpose; it suffers from long delays and excludes provision
for multi-party actions.!®® The Oireachtas has not legislated for protective costs orders, and
FLAC notes that ‘[w]hile the Irish courts have accepted in principle that PCOs can be granted,
there are no specific rules or guidance on public interest litigation comparable to other common
law jurisdictions.’!? As Matthew Holmes argues, it is also unclear whether crowdfunding for
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litigation is permissible in light of Ireland’s ancient maintenance and champerty rules.!'® A
recent report of the EU Bar Association and the Irish Society for European Law recommended
an overhaul of Ireland’s collective action and crowdfunding rules, recognising these areas as
key barriers to litigation in Ireland.!!! It is striking, and not a little disappointing, that the Court
made such short shrift of FIE’s claim that it had taken the legal challenge because an individual
litigant could not. The financial barriers to rights-based and public interest litigation in Ireland
surely raise issues under the Aarhus Convention;!!? the case of European Commission v the
United Kingdom of Great Britain and Northern Ireland is instructive.!'!3

The Court’s conclusion that FIE’s case was ‘a far cry’ from Coogan and Irish Penal
Reform Trust’''* is also worth querying. Article 1 of the Aarhus Convention!'® and several
judgments of other national courts have recognised that states’ actions vis-a-vis the
environment and climate change concern future generations—perhaps not a ‘far cry’ from
Coogan after all. In Urgenda,''® the Dutch District Court accepted the NGO’s standing on
behalf of people outside the Netherlands and on behalf of future generations. Philip Alston and
others note that the Supreme Court of the Philippines has developed rules authorising suits by
‘any Filipino citizen in representation of others, including minors or generations yet unborn’, !’
and that similar approaches have been adopted in Latin America and India.''®

The Court’s judgment did not engage with FIE’s argument that the particular
phenomenon of climate change justifies an exceptional approach to standing. FIE had
contended that it was relevant, bearing in mind the focus in Irish Penal Reform Trust on the
NGO’s unique ability to challenge problems that were systemic, that climate change is creating
generalised impacts for which there may not be ‘an obvious standout plaintiff’.!'® To this point,
Alston and others write:

Like many types of environmental harm, climate change will affect people generally
and in similar ways. Moreover, while there is a high likelihood that these harms will
materialise in the near future if adequate mitigation measures are not implemented, in
many cases those likely to be the most affected are yet to suffer any particular harm or
loss. In these circumstances, traditional doctrines of standing, causation and
redressablity, which often require plaintiffs to demonstrate that they have suffered harm
or loss as a direct result of the conduct in question, have the potential to preclude
litigants from seeking remedies that can either prevent climate change harms from
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occurring or enable them to obtain compensation when they do, thereby denying access
to justice.!?°

4.3 ‘Derived rights’

Given that the Court refused to adjudicate FIE’s rights arguments, it is perhaps unfortunate that
the Court still took the opportunity to state categorically that the concept of a right to an
environment consistent with human dignity cannot exist as a ‘derived’ right under the
Constitution because it lacks sufficient definition. The admission by counsel for FIE that such
a right would not add anything to FIE’s case (because all of FIE’s contentions were already
encapsulated by its right to life and right to bodily integrity / right to respect for private and
family life arguments)'?! indicates that these proceedings were never going to lead to a
resounding affirmation of Barrett J’s finding in Fingal Co Council. FIE’s arguments were a
reminder, too, that if the European Court of Human Rights is going to exercise jurisdiction
over states’ climate change-related actions it will have to do so within the strictures of the
existing ECHR Articles. However, the Court could have left the door open to future
interpretations of such a right, bearing in mind that climate change-related litigation is still in
its infancy.

It remains to be seen whether the ‘derived’ rights doctrine will present problems where
litigants seek to expand the Irish courts’ interpretation of, or obtain identification of a right
linked to, an established ‘unenumerated’ constitutional right that is not expressed in the text of
the Constitution but has a corollary in the ECHR (bearing in mind the Court’s statement that
‘derived’ rights will be identified from ‘some root of title in the text or structure of the
Constitution’'??). Article 8 ECHR, which protects the right to respect for private and family
life, is playing a central role in climate litigation in Europe at present, for example. In light of
this new doctrine, how quick will the Irish courts be to discover ‘new’ rights under the
Constitution which the ECtHR might derive from Article 8? (The right to identity is an example
of an ‘unenumerated’ constitutional right,'?* the equivalent of which the ECtHR derives from
Article 8 ECHR.)

Finally, it is noteworthy that the Court acknowledged but did not comment on the
reference by MacGrath J in the High Court to the decision of Fennelly J in McD (J) v L (P) &
M (B),'** to the effect that it is not for the Irish courts to interpret the ECHR in relation to issues
(here, climate change) that the ECtHR has not yet addressed. In McD (J), Fennelly J cited with
approval the holding of Bingham L1J that ‘[t]he duty of national Courts is to keep pace with the
Strasbourg jurisprudence as it evolves over time: no more, but certainly no less’.!?> However,
UK Supreme Court judgments since Ullah, and senior judges’ additional obiter and extra-
judicial statements, have departed from the seemingly strict approach of Bingham LJ in that
case and instead have adopted an approach that seeks to follow the ECtHR where it has
delivered clear judgments on an issue, but otherwise to allow the domestic courts to interpret
the ECHR for themselves.!?® It appears that courts in other European jurisdictions—for
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example France and Germany, which are monist—have also taken a proactive approach to
interpreting the ECHR and have been encouraged to do so by the ECtHR.!?’

5 Consequences

Despite the Supreme Court’s rejection of FIE’s rights-based arguments, the result of Climate
Case Ireland is a monumentally progressive step into a new era of the Irish courts engaging
with climate science and the all-encompassing and rapidly worsening effects of global
warming. The Government must now amend the NMP, and it will be interesting to see the ways
in which the revisions respond to the Court’s elaboration of the specificity required. The
purpose of FIE’s case, however, was not just to bring about a change in the NMP. Andrew
Jackson, who litigated the case on behalf of FIE, explained in the aftermath that:

The aims of Climate Case Ireland were two-fold from the outset. First, to win in court,
quashing the National Mitigation Plan and requiring a more ambitious Plan to be drawn up;
and second, to create a focal point around which the climate movement could coalesce and
grow in Ireland, helping to transform the conversation around climate action. That more
than 20,000 members of the public signed in support of the case is a testament to the
movement that built around the case.!?

Certainly, since its inception, the litigation and social and traditional media coverage of it has
contributed to public debate regarding the 2015 Act. Prior to the Supreme Court’s judgment,
environmental activists worried that the Act lacked ‘teeth’—in other words, that its wording
was not precise enough or strong enough to allow for its enforcement through the courts.!*
Since its enactment, NGOs have criticised the absence of a ‘numeric target for emissions
reductions’ in the Act.!*® Persistent civil society advocacy led to the inclusion in the 2020
Programme for Government of a commitment to introduce within the first 100 days of
government an amending statute which would, among other things, establish a net zero GHG
emissions target for 2050 and ‘define how carbon budgets will be set’.!*! The Government
published the Climate Action and Low Carbon Development (Amendment) Bill 2020 on 7
October 2020.!3? While welcoming elements of the Bill as initiated, campaigners immediately
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questioned whether its wording is capable of ensuring that the newly required five-year carbon
budgets will be calculated to meet the NTO.!3?

The Court’s refusal to countenance recognising a ‘derived’ right to a healthy
environment, either now or in the future, likely means that the civil society campaign for a
referendum vote will gain momentum in the coming years. The 2017 recommendations of the
Citizens’ Assembly on climate change included no such proposal.!3* Orla Kelleher argues that
the promised Citizens’ Assembly on biodiversity loss could provide an opportunity not only to
examine the possibility of a referendum but also the notion of a right that extends its protection
beyond humans,'* which would have far-reaching implications.

The judgment will clearly have important and immediate consequences in terms of
these very pressing areas of social, economic, and environmental policy. In the longer term,
despite its opacity, its approach to judicial review and statutory interpretation should give pause
to the Government and heart to activists, as the Court is clearly not willing to allow a
pettifogging approach to implementation to undermine an ambitious policy framework. While
its perspective on constitutional and European human rights is lamentably conservative, it takes
care not to close the door to creative advocates in the future. Most significantly, it demonstrates
that the Court understands the importance and seriousness of the climate crisis, and its role in
making Irish society face its local, European, and global responsibilities in tackling this. All of
these aspects of its reasoning, for better or for worse, will have consequences for litigation in
environmental law and beyond for decades to come.
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